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1.0 Executive Suminary

The U.S. Environmental Protection Agency (EPA) conducts periodic reviews of state programs as part of
its oversight responsibilities under the Clean Water Act (CWA). Previously, EPA’s program reviews have
not focused exclusively on animal agriculture regulations and programs. EPA decided to conduct
assessments of animal agriculture programs related to water quality in the six Chesapeake Bay
jurisdictions as part of its oversight responsibilities under the Chesapeake Bay Total Maximum Daily
Load (TMDL) and National Pollutant Discharge Elimination System (NPDES) Permit Program. This review
also satisfies certain EPA commitments made in the settlement agréement that resolved the lawsuit |
HYPERLINK "http://www.agri-pulse.com/uploaded/0530EPACAEDagreement.pdf" ], No. 1:09-cv-0005-
CKK (D.D.C.). As such, the Maryland review is one of six anigialagricilture program reviews that will be
completed by 2015.

EPA conducted an assessment of the State of Marylgnd/s'(State) animal agrigulture programs related to
water quality. This assessment {1) identifies successes and challenges within‘the:State’s animal
agriculture programs related to water quality; (2) evaliiates the programs that are auailable to support
Maryland’s agricultural pollutant load reduction commitments set forth in Maryland’s Watershed
Implementation Plans (WIPs) to achieve theiallocations set forkhiin the Chesapeake Bay TMDL; and (3)
evaluates Maryland’s CAFO/MAFO Program. (inclisding its impleémentation) for concentrated animal
feeding operations (CAFOs) with federal NPDES and CAFQ requiremiasts. The main goal of the
assessment is to determinemhether the state programsiageiconsistent with CWA requirements and are
implemented effectivelyite gchieve Maryland’s'animal dgricaltingWIP commitments to reduce nitrogen,
phosphorus and sediment under the Chesapeake Bay TMDL.

This assessment briefly summarizes State environmental regulations applicable to animal agriculture
operations asiwgilias.those Maryland agenclesiwith regilatory and technical responsibilities for animal
agriculture pperationsi The repottalso includesiEPAls analysis of how the State is implementing its
animaliagriculture programs related to water quality.“The specific programs assessed are the Nutrient
Management Brogram and the CAFO/MAFQ:Program. These programs were compared to the goals
outlined in Maryland’s WIP. Marylind was forthcoming with a considerable amount of material and
information to support this assesstment.

This assessment is based ipn respanses from Maryland to an animal agriculture program questionnaire
developed by EPA, informiationiin 34 animal agriculture operations files provided by the Maryland
Department of the Environmept {MDE), information in 33 files provided by the Maryland Department of
Agriculture {MDA), interviews with MDE and MDA staff, and program information available from agency
websites. The observations outlined in this report provide a framework for Maryland to strengthen
implementation of their animal agriculture programs related to water quality and work toward
improved water quality within the State and the Chesapeake Bay watershed.

MDE and MDA have statutory and regulatory authority to manage animal agricultural programs in
Maryland. MDA receives technical and implementation assistance from the soil conservation districts
{SCDs). As a whole, EPA reviewed two main programs that these agencies implement that emphasize
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on-farm best management practices (BMPs) to maintain or improve the quality of water runoff from
farms into surface waters: 1) Nutrient Management Program; and 2) CAFO/MAFO Permit Program. EPA
also analyzed how these programs support Maryland’s implementation of its WIP and the BMPs that are
necessary in order to achieve the WIP goals. The purpose of EPA’s assessment was to look at all of these
programs and evaluate how well they work together collectively to meet CWA requirements and the
State’s animal agriculture commitments made to meet the Chesapeake Bay TMDL requirements.

Watershed Implementation Plan {WIP) Best Management Practices {(BMP) Implementation

Maryland’s Phase | and Phase || Watershed Implementation Plans (WIPs) detail how the State plans to
meet Chesapeake Bay TMDL loading allocations for nitrogen, phosphtrus and sediment. Maryland
submitted its Chesapeake Bay TMDL Phase | WIP on December 3; 2010 and the Phase Il WIP on March
30, 2012. Maryland anticipates that the agricultural strategigs oiitlined in the Phase | WIP and Phase |
WIP, particularly expanded Nutrient Management Programi réquiremerits and continued financial
support of water quality BMPs through MACS, LILAC and ether funding brograms, will provide significant
opportunities toward meeting the load reductionsfar the agricultural sectot,

In evaluating whether the State’s CAFO and AFO programs are aligned with meéting the Chesapeake Bay
TMDL, EPA focused its assessment on the animal agricUitiire BMPs that Maryland identified in its WIPs
(and associated input decks) and is relying ion to achieve a‘significant portion of its animal agricultural
nutrient and sediment reductions. EPAidentified these practicesibecause they represent key practices
in Maryland’s WIPs that, when implemented; wotild dghieve a sighifitant portion of its nutrient and
sediment reductions from animal agriculture;

EPA selected the following five stich BMPs and identifies them thréughout this document as “priority
BMPs”: (1) nutrient management planifing, (2) animalwaste management systems, (3) conservation
plans, (4) barnyard runoffiéantrol systeims, and (5) stream fencing on pastures.

EPA found that NMPsiare requirediforall 5/426:farms with.a gross annual income of $2,500 or more or
with eight ormore animal znits (8000 pounds ofiivé:animal weight) that use chemical fertilizer,
biosolids; nr. animal manure toidevelopiand implement NMPs. Animal waste management systems are
required foralh573 farms regllated under the CAFO/MAFO Program, and animal waste management
systems may of may not be required for 4,853 additional farms that are required to implement NMPs, as
well as any farms thatyoluntarily patticipate in Maryland’s Agricultural Certainty Program in the future.
Conservation plans arérequired for il 573 farms regulated under the CAFO/MAFO Program, either as
part of a comprehensive 'nutriert management plan {CNMP) or as a separate Soil Conservation and
Water Quality Plan (SCWQP};aswell as for any farms that voluntarily participate in Maryland’s
Agricultural Certainty Program in the future. Barnyard runoff control is required for all 573 farms
regulated under the CAFO/MAFO Program and may or may not be required for 4,853 additional farms
that are required to implement NMPs, as well as any farms that voluntarily participate in Maryland’s
Agricultural Certainty Program in the future. Stream fencing on pastures may or may not be required by
the 5,426 farms regulated under the Nutrient Management Program. As of January 1, 2014, the
Maryland Nutrient Management Manual requires a 10-foot nutrient application setback from surface
waters for pastures and 35-foot nutrient application setback from surface waters for sacrifice lots.
Livestock must be excluded from the setback to prevent direct deposition of nutrients within the
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setback, or alternatively, a farmer can work with the local SCD and develop and implement a SCWQP
that includes BMPs such as stream crossings, alternative watering facilities, or pasture management that
are equally protective of water quality and stream health. However, a farmer may choose to use stream
fencing in order to meet this requirement. Stream fencing may or may not be required for any farms
that voluntarily participate in Maryland’s Agricultural Certainty Program in the future, depending on the
BMPs that the certified verifier determines must be implemented to enable the operation to meet the
approved local or Chesapeake Bay TMDL baseline requirements as determined by an analysis using the
Maryland Nutrient Tracking Tool (MNTT).

Maryland’s Nutrient Management Program, which covers most farms;irequires between one and four of
the priority BMPs. Maryland’s CAFO/MAFO Program, which covers all medium and large AFOs and some
small AFOs, requires four of the priority BMPs. Maryland’s Agriciiltiral Certainty Program will require
between two and five of the priority BMPs for any farms that voluntarly. participate in this program in
the future. Therefore, Maryland programs are requiring priority BMP imglamentation.

Maryland’s Nutrient Management Program is a bfpad'program, regulating 5428.farms throughout
Maryland, including both crop and livestock farmers In.addition to requiring farmers to develop and
implement NMPs, the Nutrient Management Program sgtéminimimirequirementsforithese NMPs, In
2012, MDA’s revised nutrient managementregulations went into effect that requires fafmers to
inject/incorporate manure and other organi¢nttrient sourcesintp, the soil, establish 35-foot setbacks
for nutrient and fertilizer applications nextitg.streamssand establishi1.0-foot setbacks for livestock next
to streams. The new regulations also prohibit winter apglication of nutgients beginning in 2016.
Maryland has also proposed Maryland Phospharis ManagementTool (PMT) regulations. The PMT
updates the current Pilsidex tool with the latest selgntific Understanding of phosphorus transport, in
order to give farmers théijatest scientific advice on'hinw much phosphorus to apply. These programs
and tools will help Marylanditgiincrease jimplementation,of various BMPs, including cover crops and
conservation tillage.

Maryldnd hias other voluntary.programsin place to helpy encourage farmers to implement voluntary
BMPs beyund:the scope of Maryland’s regiilatory programs. Voluntary priority BMP implementation by
Maryland’s farmers will bridge the gap betwgen priority BMPs implemented for regulatory compliance
and the State’s 2025 WIP commitmeénts. Programs such as the Maryland Manure Transport Program,
Maryland AgriculturalWater Quality Cost-share (MACS) Program, Low Interest Loans for Agricultural
Conservation {LILAC), help provide financial and technical assistance to farmers to implement
agricultural BMPs. These progranms provide grants, loans, and cost-share funding to encourage farmers
to implement these BMPs volUntarily.

As an additional incentive, Maryland established the voluntary Agricultural Certainty Program
regulations in 2013 and the program became effective in January 2015. Agricultural certainty is
intended to accelerate implementation of water quality BMP’s, including priority BMPs, to meet the
State’s agricultural nitrogen, phosphorus and sediment reduction goals. A farmer who chooses to
participate in Maryland’s Agricultural Certainty Program agrees to implement an NMP, an SCWQP, and
other BMPs that enable the operation to meet the approved local or Chesapeake Bay TMDL baseline
requirements as determined by an analysis using the Maryland Nutrient Tracking Tool (MNTT). In
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return, the farmer is provided with a 10-year certainty certificate. During that 10-year certification
period, the operation is not subject to local and State laws, regulations, or requirements that are
enacted or adopted after the date of certification regarding the reduction of agricultural sources of
nitrogen, phosphorus, or sediment runoff to meet the Chesapeake Bay TMDL. MDA is finalizing
administrative policies and procedures for the Agricultural Certainty Program and anticipates accepting
applications in 2015.

Maryland also has developed a system to track and verify agricultural BMP implementation data
reported to the CBP. MDA’s Conservation Tracker, an internal database tracking system, accounts for
agricultural BMPs implemented with and without public assistance 5D staff upload local BMP
Information to Conservation Tracker on a daily basis. Conservatign data is collected from information
maintained in farm-specific conservation plans. MDA reviews and verifies Conservation Tracker data for
conformation to program requirements and data is validated with dataiguality objectives established by
MDA. Only data supported by appropriate quality controlicriteria and mgét the data quality objectives
are acceptable for reporting. Agricultural informationiis submitted to the CBBiannually through MDE
and the National Environmental Information Exchange Network {NEIEN) reporting:system.

In summary, Maryland has several regulatory programsithat require agricultural BMPs!: These programs
appear to be well-implemented by MDE anid MDA to ensure that farmers are complying with program
requirements, including implementing NIMPsion'5,426 farms inMaryland. Maryland is supplementing
these regulatory programs with voluntary programs té:encourage’valuntary implementation of
additional BMPs. Continued, implementationiand adequate:funding of bipth the regulatory and
voluntary programs will lelp Maryland move forward towards meeting its'WIP agricultural
implementation goals:

Nutrient Management Program

Maryland’s Nutrient Management Program, which is implemented by MDA, requires all farmers with a
gross anngal income of $2,500 or more or with gight,or mvre animal units (8,000 pounds or more of live
animaliweight) that use chemiical fertilizer, biosolids‘erianimal manure to develop and implement an
NMP thatimeets certain minimiim requitements. NMPs must be revised and updated at least once
every three years, In FY 2014, NWPs were regiiired for 5,426 regulated farms.

In 2012, Maryland's reyised nutrientimanagement regulations went into effect. The new regulations
provide enhanced protegtions foriMaryland’s streams, rivers and the Chesapeake Bay. The new
regulations require farmers ko isijett/incorporate manure and other organic nutrient sources into the
soil, establish 35-foot setbacks for nutrient and fertilizer applications next to streams, and establish 10-
foot sethacks for livestock next to streams. The new regulations also prohibit winter application of
nutrients beginning in 2016.

All NMPs must be developed by certified nutrient management consultants who have been certified
through the Nutrient Management Certification Program. All NMPs must be written by a certified
nutrient management consultant or certified farm operator. As of FY2014, 1,261 individuals had passed
the Nutrient Management Certification Examination and become certified nutrient management
consultants. As of FY2014, 547 farmers had become certified farm operators.
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Farmers must submit copies of their initial NMPs to MDA. Initial NMPs do not need to be approved by
MDA when they are submitted, but MDA uses the submitted plans when conducting farm audits to
verify the NMPs meet regulatory standards and are being followed. By the end of FY2014, 5,351 out of
5,426 regulated farms (approximately 98.6%) had submitted copies of their initial NMPs to MDA, In
FY2014, MDA issued $3,850 in fines against 11 farmers for failure to file their initial NMPs.

Farmers are required to submit Annual Implementation Reports {(AIRs) to MDA by March 1 each year.
By the end of FY2014, 5,384 out of 5,501 farms eligible for AlRs {approximately 97.9%) had submitted
AlRs. In FY2014, MDA issued $23,250 in fines against 93 farmers for late or missing AlRs.

MDA conducts on farm audits to verify compliance with Nutrient Mapagement Program requirements.
In FY2014, MDA conducted on-farm audits at 733 out of 5,426 reggilated farms (approximately 13.5%)}.
MDA determined that approximately 66% of farms were in comiplignce. MDA issued 211 warnings to
correct major violations identified during those on-farm audits and dacumented minor violations to be
corrected. In FY 2014, MDA issued $21,450 in fines against 33 farmets who failed to take corrective
actions in a timely manner.

In April 2015, Maryland published proposed Maryland Phosphorus Managemient.Tool (PMT) regulations
in the Maryland Register. The PMT is a risk assessméfititool that only applies to'farins where soil
phosphorus has a Fertility Index Value (FIV) of 150 or moge;, TheikIViis a measurement;determined by a
soil test, of how much phosphorus is intheseil compared ta ligw much is needed to grow crops. The
PMT identifies areas where excess phosphorisisipresent in the s6il and where there is a high potential
for phosphorus loss. The PMT, which will replace the Bhosphorus™ite.Index (PSI), reflects the latest
research by University of Maryland scientistsiin:collaboration with regional and national experts.

Maryland’s Nutrient Management Program requifes bébween one dnd four of the five priority BMPs.

CAFO/MAFO Program

Maryland’s CAFO/MAFO Program, whichis.implementet by MDE, requires CAFOs and MAFOs to obtain
permit coverage iindérMaryland's General'Diséharge Permit. CAFOs, which are defined in Maryland as
MediumiandLarge AFOs that discharge or propose toidischarge, must obtain NPDES CAFO permit
coverage under the General Bischarge Permit. CAFOs"also include poultry operations {other than laying
hens) with'drjsmanure handling and 100:000.square feet or more of poultry house capacity. MAFOs,
which are defingd.as Large CAFOs that do not discharge or propose to discharge, must obtain MAFO
permit coverage uner the General Bischarge Permit. MAFOs also include poultry operations {other
than laying hens) withitry manure hiandling and less than 100,000 square feet of poultry house capacity.
A medium poultry AFO with.chickens (other than laying hens) with dry manure handling that does not
meet the definition of a CAEQ or MAFO and has a poultry house capacity between 75,000 square feet
and 100,000 square feet mustéither submit a Certification of Conformance (COC) to MDE or apply for
MAFO permit coverage.

All CAFOs and MAFOs must develop and implement either 1) a comprehensive nutrient management
plan {CNMP) or 2) an NMP plus a conservation plan.

As of November 30, 2014, 548 CAFOs were covered under the General Discharge Permit, 22 MAFOs
were registered under the General Discharge Permit, and three facilities had submitted COCs. An
additional nine CAFOs and three MAFOs had submitted NOIs but had not yet been registered under the
General Discharge Permit.
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MDE conducts compliance inspections of each permitted CAFO at least once during the permit term. In
FY2014, MDE conducted compliance inspections at approximately 9% of permitted CAFOs {51 out of 548
CAFOs) and at approximately 36% of permitted MAFOs (eight out of 22 MAFOs). Of the 29
CAFO/MAFO/COC files reviewed by EPA, approximately 55% (16 out of 29 files) contained an inspection
report between 2009 through 2014. Of those CAFOs, MAFOs and COC facilities that were inspected
between 2009 and 2014, five had compliance issues for which documentation of follow-up
correspondence was not present in the files reviewed by EPA. This includes one facility that was
inspected three months after being permitted and discovered during that inspection to have 14
deficiencies. In FY2014, MDE issued 21 NOVs with penalties and two Administrative Orders to permitted
CAFQs.

Maryland’s CAFO/MAFO program requires four of the five priogity BMPs.

Maryland’s Agricultural Certainty Program

Maryland’s Agricultural Certainty Program, which is administered by MiJAjis a voluntary program.

A farmer who chooses to participate in Maryland’s Agricultural Certainty Program agrees to implement
an NMP, an SCWQP, and other BMPs that enableithe pperation to meet the dpproved local or
Chesapeake Bay TMDL baseline requirements as detérmined by an.:analysis using thie Maryland Nutrient
Tracking Tool. During that 10-year certification period, the:pperation is not subjectto jocal and State
laws, regulations, or requirements that areienacted or adopted after the date of certification regarding
the reduction of agricultural sources of Hitrogen:phosphorus,’ar sediment runoff to meet the
Chesapeake Bay TMDL. There are 11 progtams specifically listed from which the operation is not
exempt, including the PMT regulations.

Maryland’s Agricultural Certainty Pragram became effective’ M January 2015, and MDA anticipates
accepting applicationsifigginning eatly spring 2015, Therefore, nofagiities are currently covered under
Maryland’s Agricultural Certainty Program.

Maryland’s Agricultural Certainty:Program reguires between two and five of the priority BMPs.
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2.0 lotroduction

The U.S. Environmental Protection Agency (EPA) conducted an assessment of the State of Maryland’s
{State) animal agriculture regulations and programs related to water quality to determine whether they
are consistent with Clean Water Act (CWA) requirements and are implemented effectively to achieve
Maryland’s animal agriculture Watershed Implementation Plan {(WIP) commitments to reduce nitrogen,
phosphorus and sediment under the Chesapeake Bay Total Maximum Daily Load (TMDL). The
assessment process began in summer 2014 when EPA provided Maryland with a detailed Maryland
Animal Agriculture Program Review guestionnaire {questionnaire}i The Maryland Department of the
Environment (MDE) coordinated Maryland’s completion of theiguestionnaire with the Maryland
Department of Agriculture (MDA). MDE also supported theassessment process by providing EPA with
files for 34 animal agriculture operations, and MDA alsgisupported the assessment process by providing
EPA access to files for 33 animal agriculture operatighs: MDA provided réspnses to EPA's
questionnaire in October 2014, and MDE provideg responses to EPA’s questianpaire in February 2015.
EPA provided the draft assessment report to Marylandion May 1, 2015. Marylang provided comments
to EPA on XXXXX. EPA completed the interim final repottion XXXXX. 'EPA finalized the keport on XXXXX.

The report is organized into the following sections: Section 3@ {Maryland Animal Agriculture Regulatory
Program Overview), Section 4.0 (State Agenciesiinvalved with Animial Agriculture Programs), Section 5.0
{Maryland and the Chesapeake Bay TMDL) and Sectien &:0 (Maryland's. Animal Agriculture WIP BMPs)
provide background informationy: Section 7.0{Nutrient Management Pragram) and Section 8.0
(CAFO/MAFO Program}disctiss and gvaluate implémenitation of Maryland’s programs applicable to
animal agriculture operatipns. Eachsegtion includes g summary of program requirements and
responsible agencies, anditiciudes subsections addressing the following: the universe of animal
agriculture operations subjectitoieach progiaim; programistaff and financial resources; data systems in
place to rack program activities; ‘dompliance and enforcement; and the role of the program in
furtherifgithe State’s progress toward rheeting the 2025 WIP implementation goals. Fach section
includes ohsérvations based ofithe staffidiscussions, file reviews and Maryland’s questionnaire
responses.

2.1  PurposealEffort

EPA conducts periodicreviews ofistate National Pollutant Discharge Elimination System (NPDES)
programs as part of its oversight responsibilities under the CWA. EPA discusses program goals and
objectives with authorized states, such as Maryland, that are authorized to implement CWA programs
{e.g., NPDES permit programs) as part of annual CWA Section 106 grant negotiations.! Previously, EPA’s
program reviews have not focused exclusively on animal agriculture regulations and programs. EPA
decided to conduct assessments of animal agriculture programs related to water quality in six
Chesapeake Bay jurisdictions? as part of EPA’s oversight responsibilities under the NPDES program and
the Chesapeake Bay TMDL. These reviews will also be used to fulfill EPA’s commitment under the
settlement agreement with the Chesapeake Bay Foundation {(CBF) {[ HYPERLINK "http://www.agri-

T[ HYPERLINK "http://water.epa.gov/grants_funding/cwf/pollutioncontrol.cfm” ]
2 Delaware, Maryland, New York, Pennsylvania, Virginia and West Virginia. The District of Columbia does not have
animal agriculture programs.
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pulse.com/uploaded/0530EPACAFOagreement.pdf" ]). As such, the Maryland review is one of six animal
agriculture state program reviews that EPA will be completing by 2015.

The intent of the assessment is to identify successes and challenges within the State’s animal agriculture
programs related to water quality, evaluate the programs that are available to support Maryland’s
pollutant load reduction goals under the Chesapeake Bay TMDL, and compare the Maryland National
Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding Operation {CAFQ)
Program with federal CAFO requirements. The goal of this assessment is to determine 1) how well
Maryland’s programs align with Maryland’s Chesapeake Bay TMDL WIP commitments, and 2) how
effectively Maryland’s programs are being implemented.

2.2 Program Review Approach
In July 2014, EPA sent a questionnaire to Maryland requesting background information on four
Maryland programs applicable to animal agriculture as:well as Maryland’sWIP:

1. NPDES CAFO Program

MAFO Program

COC Program

Nutrient Management Program

WIP Best Management Practice {BMP) Implementatioh

LA o

The intent of the assessment was to detetminehiow.well these programs were funded, staffed and
implemented, as well as how well these programs worked togetherdpigollectively meet the
requirements under the CWA agid:Maryland’sicommitments fior, reducing animal agriculture nutrient and
sediment pollution to migetthe Chesdpeake BayTMDL Eor each ofithese programs, EPA requested
information on the numibser of full-time equivalents {FFEs) and fiscal'year (FY) 2014 budget (July 1, 2013
through June 30, 2014) supporting the srogram, the'ntimber of animal agriculture operations
involved/enrglisdinthe programicompliancéand enforcement activities, communication among
agenciesdnvolved ih'eachprogram, communicationiwith'farmers, data management, policies and
training programs, and program strehgiths and challenges. MDA provided its completed response to the
questionnaire:in October 2014, and MDE responded in February 2015.

EPA also conducted file reviews andion-site irterviews with MDE and MDA staff. For the file reviews,
EPA reviewed MDEang MDA files foranimal agriculture operations that are covered by a CAFO permit, a
MAFO permit, or certifigate of corformance (COC).

Prior to the MDE file reviews; EPA/brovided MDE with a list of 34 animal agriculture operations to be
reviewed by EPA. Prior to the' MDA file reviews, EPA provided MDA with a list of 44 animal agriculture
operations to be reviewed by EPA, of which MDA was able to provide 33 files for EPA to review. Below
is a brief summary of the number and animal operation type of 34 files reviewed at MDE.

e 22 poultry operations
e 1 poultry/non-poultry mixed operation
e 11 non-poultry operations

Below is a brief summary of the number and facility type of 34 files reviewed at MDE.

e 21 CAFOs
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e 5 Maryland Animal Feeding Operations (MAFQOs)

e 3 Certification of Conformance (COC) facilities

e 5 unpermitted operations
Each facility file included information such as: inspection reports; current and expired nutrient
management plans {(NMPs) and comprehensive nutrient management plans (CNMPs); Nutrient
Management annual implementation reports (AlRs); correspondence; Notices of Intent {NOls); and
other facility-specific information. During the MDA file reviews, EPA reviewed Nutrient Management
Annual Implementation Reports (AlRs) that had been redacted of personally identifiable information to
protect farmer confidentiality.

EPA performed a detailed review of each file. EPA logged the type and date of each document in each
operation’s file and recorded observations related to program impleémentation, including potentially
missing documents {e.g., correspondence about an inspection‘withott g:corresponding inspection
report in the file), NMP and CNMP approval issues, typicaliinspection findirgs, and challenges with
permit issuance or reissuance. The observations helpito identify opportunitigsifor Maryland to
strengthen implementation of the State’s animal aggigulture programs related to water quality and work
towards improved water quality within Maryland and'the:Chesapgake Bay watershed;

EPA used information from the on-siteimeétings with MDA and MDE, MDA and MDE file reviews, State
questionnaire responses, and agency and gntity websites to develap and substantiate observations
about Maryland’s animal agriculture programis relatedito water quality. EPA reviewed all of the material
provided but generally limits.the content of this.report’ta informationinggessary to support the
observations. For this repiort; the files reviewed are considered representative.
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3.0 Marviand Animal Agriculture Regulatory Program Overview
According to the 2012 United States Department of Agriculture, National Agricultural Statistics Service
Census of Agriculture {Ag Census), Maryland had 5,143 livestock and poultry operations (animal
agriculture operations) in 2012, down slightly from the 5,970 animal agriculture operations from the
2007 Ag Census (USDA, 2014). Below in Table 1 are animal inventories for Maryland from the Ag
Census.

Tabl

2007 44,015 57,172 65,503,541 223,233 250,395 2,682,723 {D)

2012 39,188 50,923 64,192,426 77,375 707,617 2,364,942 19,869

Change -4,827 -6,249 -1,311,115 -145,858 +457,222 -317,781 Unknown
(-11.0%) | (-10.9%) |  (-2.0%) (-65.3%) (+182.6%) | (-11.8%)

(D) = data suppressed by USDA

Another measure of the livestock industry besidesiinventory is the number of‘animals sold. Table 2
shows the numbers of animals sold in Maryland fromithie Ag Census;

Table 2. 2007 and 2012 USDA Ag Census Animal Numbers Sold

: : 373, ) : A7, )
2012 30,663 34,8641 304,729,435 154,404 391,042 1,086,075 (D)
-1,966 «15,233" 8,356,322 -584,994 +184,968 -691,583
(-6.0%) " 1.39.5%) | ' (42.8%) (79 1%) {32.1%) (-38.9%)
(D) = data suppressed by LISDA

Change Unknown

Table 3 presents poultry data from the Delmarva Poultry Industry about Maryland’s poultry industry.

Table 3i Maryland Poultey Industry;:2009-2013

2009 291,400,069 1,398,700,000
2010 300,500,000 1,433,400,000
2011 Not.available Not available
2012 304,000,000 1,611,200,000
2013 305,200,000 1,617,600,000
Change +13,800,000 +218,900,000
(+4.7%) {+15.7%)

Source: [ HYPERLINK "http://www.dpichicken.org" |

Table 4 presents poultry data from the USDA NASS about Maryland’s poultry industry.
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Table 4. Maryland Poultry Industry, 2007-2013

2007 307,931,000
2008 305,740,000
2009 307,644,000
2010 324,081,000
2011 318,607,000
2012 316,718,000
2013 312,553,000
+4,622,000
Change (+1.5%)

Source: [ HYPERLINK "http://quickstats.nass.usda.gov/" |

Table 5 presents the primary statutes and regulations undérwhich*Maryland administers Maryland’s

animal agriculture programs related to water quality.

Table 5. Maryland Animal Agriculture Programs; Statutes, Laws, and Reguilations Related to Water

[ HYPERLINK

Nutrient | "http://mdaimaryland.gov/resotirce _conservation/Dociments/NM_Law.pdf" |;
Manage [ HYPEREINK
ment "http:/fwsww.dsd.state imd.us/comar/SubtitleSearchidspx?search=15.20.07.*" |;
Program | HYPERLINK
"hittp://www.dsd, state mitdius/comar/SubtitleSearch.aspx?search=15.20.08.*" |
CAFO/M Md: ENVIRONMENT Code Ann §9.301 et seq.;
AFG [ HYPERLINK
Prograi "http://wwwede.statemd.us/programs/Land/RecyclingandOperationsprogram/AFO/
._}’_Pocuments/CAFO%ZOReguIations%ZO—%ZOCOMAR%ZOWeb%ZOpdf.pdf” ]
Marylan
d’s
Agricultu | [ HYPERLINK
ral "http://www.dsdstate.md.us/comar/SubtitleSearch.aspx?search=15.20.11.*" |
Certainty
Program
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4.0 State Agencies invelved with Animal Agriculture Programs

MDE and MDA are the primary agencies with regulatory responsibilities for Maryland’s animal
agriculture programs related to water quality. The Soil Conservation Districts {SCDs) and the Maryland
Cooperative Extension are also integral partners with the State’s animal agriculture technical and
educational programs. The scope of this assessment report does not directly address the roles played
by the Maryland Cooperative Extension, EPA, USDA, the Natural Resources Conservation Service {NRCS)
and other non-State agencies.

4.1 Agency Funding
Table 6 summarizes the resources allocated (budget and FTE), nufitiér of operations, and the target
type of facility for each animal agriculture program related towater quality.

Table 6. Resources Allocated, Number of Operation and Targeted Fag Type

gricultural operations
with 8 or more animal
$7,187,280 | 10.5 (MDA} | 5,428 regulated farms unitssy Agricultural
operations grossing
52,500 a year or more

Nutrient Management
Program (MDA)

CAFOs that discharge or
propose to discharge;
MAFOs;

COC Facilities

548 CAFOs (phisi® pending);
$502,239 7 22 MAFOs (plus@ pending);
3 COC Fagilities

CAFO/MAFO Program
(MDE)

Any agricultural
_—1 Commented [ZM1]: vDA-

Can vou please provide funding/staffing numbers for Maryland’s
‘Agricultural Certainty Program?

rms*

FO) -
(8%

43 +
Operation-except

Maryland’s
Agricultural Certainty §Unknnwn unknuwn]w
Program

*Program became effective ifi January 2015

Table 6 presents Maryland's estimatied breakdown ofithe'State’s animal agriculture budget by funding

source.
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Table 6. Funding Sources for Maryland’s Animal Agriculture Programs, Sorted by Funding Source

General Funds (MDA, Nutrient

Management Program [NM]) 14.4% 51,035,400
Chesapeake Bay Trust Grant (MDA, NM) 0.3% $22,680
MDE/EPA Grant (MDA, NM) 12.2% $879,200
General Funds (MDA, RO) 47.9% $3,445,400
General Funds (SCDs) 7.0% $504,600
Chesapeake Bay Trust (MDA, RO & SCDs) 18.1% $1,300,000
Subtotal 100% [ =SUM(I:BOVE) }#

CBRAP CAFO Federal Funds {6176T) 27.2% $136,505
CAFO Federal Funds {6135F) 8.0% $40,000
Solid Waste CAFO Special Fund (615F3) 5.9% $29,811
CAFO Water Special Fund (6153D) | "% 589% 1, | tiw $295,923
Subtotal 100% $502,539

There are many different grants and other fiinding mechanistis that Maryland uses to support animal
agriculture operations, some of which areigdentifiedin Table 7. Forexample, MDA administers the
Maryland Agricultural Water Quality Cost-Shate (MAGS) Program andithe Low Interest Loans for
Agricultural ConservationElEAC)Program. Thiese programis provide farmgrs with grants or low-interest
loans in order to installiBMPs on theirfarms to preverit soil erosion imanage nutrients and safeguard
water quality. MDA alsaadministersithe Manure Transport Program, which pays farmers to transport

manure away from farms withi:high sell phosphorus levels to other farms and alternative use facilities.

Table 7. MDE, MDA, and DNR Grants and Other funding Mechanisms to Support Animal Agriculture

Commented [ZM2]: mMoa-
Canyou please identify the FY2015 funds dedicated tothis
program?

1,571 projects
Up to $100/ covering
acre for 423,212 acres
Préivide farmers traditional statewide,
| with'g'rants to plant | cover crops } 1 including 621,226,104
Cover Crop Program MDA i traditional cover griknown 410,530 acres | T
3 . ; o (FY2014)
iiicrops or commodity | Upto within
| cover crops $35/acre for Chesapeake l
commodity Bay
cover crops watershed
(FY2014)
Pays farmers to 84 projects,
take including 356
environmentally acres of
Conservation Reserve MDA sensitive cropland bnknowﬁ forested $427,009 -
Enhancement Program out of production ' : buffersand {FY2014—
for 10 to 15 years 1,038 acres of
and install grassed
conservation buffers in the

Commented [ZM3]: mDA-
Canyou please identify the FY2015 furids dedicated to this
program?
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Table 7. MDE, MDA, and DNR Grants and Other Funding Mechanisms to Support Animal Agriculture
Operations

practices that Chesapeake
protect water Bay
quality and provide watershed
wildlife habitats (FY2014)
Pays farmers to
transport manure 118.995 tons $608,259
away from farms tran’sported from MDA,
ith high soil Up to 520 petiit 4 419,929
Manure Transport MDA wrlms ;xgorj(smleve!s to?w ©520 pe unknowr (FY2014) f 1 Commented [ZM4]: MDA
prosp e v Canyouplease identify the FY2015 funds dedicated tothis
to other farms and companies Hrogram?
alternative use (FY2014) :
facilities
Help farmers
incorporate or
inject manure or
other organic i
Manure Injection and nutrientgwithin 48 i s I3lifarmers $674,640
Incorporation Program MDA hours #s reguired Mnknown%%%@ﬂ)i%’ ”””” -} Commented [ZMST: MDA
i Canyou please identify the FY2015 furids dedicated to this
by Maryland's Srostam?
nutrient
managemernit
regulations
! Up tg 87:5%
ofithe cost to
thstall BMPs
Provides farmers Usito
| with grantsto
| 200:000 for
| install BNIPs on s )
; 3 eachignimal
thielr. farms to (easts
preiest soil Aianagement
erosiGinjimanage
B : . system
Maryland Agricigitiiral nutrientsiaig project, with ‘ ) 2,371 projects | $27,320,106
Water Quality Costi 5, | MDA ligafeguard watek, a maxir;mum unknown: ,,’014 ’F,“Iclé'*i _____ - Commented [ZMB]: MDA
Share (MACS) Programni’ guality, including of $300,000 ! ! ! ! Canyoupleaseidentify the FY2015 funds dedicated to MACS?
fiinding Cover Crop o farnl1
Pragram, Manure p
Trarsport, and Up o $50,000
| Manure Injection P !
and Incorporation for all other
i Program. BMP projects,
with a
maximum of
$150,000 per
farm*
Low interest loans
Low Interest Loans for to help farmers $300,395
Agricultural MDA install BMPs on unknowni }Jnknawn\i IF,,‘O'14\ 1 Commented [ZM7]: MDA
Conservation {LILAC)® their farms, ' ! \»\ Canyou please identify the FY2015 finds dedicated to BEAC?
purchase S
Commented [ZM8]: MDA
Canyou plegse identify the number of farms funded through LILAC
i FY20147
3 [ HYPERLINK "http://mda.maryland.gov/resource_conservation/Pages/macs.aspx” |
4 [ HYPERLINK "http://mda.maryland.gov/resource_conservation/Documents/Revised MACSbochure.pdf" |
5 [ HYPERLINK "http://mda.maryland.gov/resource_conservation/counties/LILAC.pdf" ]
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Table 7. MDE, MDA, and DNR Grants and Other Funding Mechanisms to Support Animal Agriculture
Operations

conservation
equipment and
adopt new
technologies that
help protect natural
resources and
safeguard water
quality
Connects farmers
who have excess
animal manure with
nearby farmers or Not Not applicablé Not ) Not -

. applicable applicable

M .
an'ure Matching MDA ' '
Service alternative use applicable

projects that can
use the ranure as a
valuallgiresource

Following are brief descriptions of the rolesiandiresponsibilities‘of MDE, MDA and the SCDs with respect

to animal agriculture in Maryland.

4.2 Marviand Departinent of the Euvirotinent

MDE’s mission is “to protect and restore the qualitynf Maryland’s air; water and land resources, while
fostering smart growth, a'thtiving and siistainable eéénnomy and healthy communities.”® MDE
administers many:.Maryland andifederal laws.and regufations for air quality, water quality, and land
protection.

Specificitgianimal agricultire; MDE isitesponsible for'oversight and implementation of the AFOs
Program, which regulates medium and large, AFOs through CAFO permits, MAFO permits, and
Certificates of Cghformance (COGs); MDE majritains the AFOs Program website that includes CAFO,
MAFQ and COC infgrimation, permit applications and instructions as well as forms, guidance and
agriculture-related links;i.The AFOs Program website also includes a searchable database of all CAFOs,
MAFOs, and COCs.®

4.3 Marviand Departinent of Agricaliure

MDA’s mission is “to provide leadership and support to agriculture and the citizens of Maryland by
conducting regulatory, service, and educational activities that assure consumer confidence, protect the
environment, and promote agriculture.”®

8 [ HYPERLINK "http://www.mde.state.md.us/aboutmde/Pages/aboutmde/home/index.aspx" ]

7 [ HYPERLINK
"http://www.mde.state.md.us/programs/Land/RecyclingandOperationsprogram/AFO/Pages/index.aspx" |
8 [ HYPERLINK
"http://www.mde.state.md.us/programs/Land/RecyclingandOperationsprogram/AFO/Pages/CAFQ.aspx” |
9 [ HYPERLINK "http://mda.maryland.gov/about_mda/Pages/about_mda.aspx" ]
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Specific to animal agriculture, MDA is responsible for oversight and implementation of Maryland’s
Nutrient Management Program and Maryland’s Agricultural Certainty Program. MDA is also responsible
for other programs that provide educational, financial, and technical assistance to farmers, such as the
Cover Crop Program, Manure Transport Program, Maryland Agricultural Water Quality Cost-Share
{MACS) Program, and Low Interest Loans for Agricultural Conservation {LILAC) Program.

4.4 Maryland Soil Conservation DHstricts

The mission of the soil conservation districts (SCDs) is to “promote practical and effective soil, water,
and related natural resources programs to all citizens in a timely fashioh on a voluntary basis leadership,
education, and cooperation.”'® The SCDs "provide technical agsistance and guidance on Federal, state,
local and private programs available to farmers and landowinigrs for the implementation of best
management practices and coordinate planning, engingéting design, andimplementation activities and
funding between state, district, local and federal programs” (State of Marylaind, 2010). Maryland’s 24
SCDs are all members the [ HYPERLINK "http://wwiwanascd.net/" ], which wasgiganized to provide
coordination, cooperation, and information exchangeé aimong the SGDs.

Specific to animal agriculture, the SCDsgrevide financial anditechhnical assistance to farpiers to
encourage the adoption of agricultural BMPs through many programs, including implementation of
MDA'’s Cover Crop Program and the Maryland Agricultural Water (3sality Cost-Share (MACS) Program
(State of Maryland, 2010). The SCDs also jointly implament the Envisofimental Quality Incentive
Program {EQIP) with NRCSi{Stateinf Maryland;:2010). The 5CDs.also implement the Farm Stewardship
Certification and Assessment Program:.(FSCAP) “to ackhowledgethose farmers who are good stewards
of their natural resources and to encétifage and réward farmers to put more conservation best
management practices (BMPs).on theland.”** The S€Ds, while a non-regulatory agency, receive
financial, teghifiicalaind staffing sipport fram MDA (State of Maryland, 2010).

101 HYPERLINK "http://www.mascd.net/districts/default.html" ]
11 [ HYPERLINK "http://www.mascd.net/FSCAP/default.html" ]

Maryland Animal Agriculture Program Assessment [ PAGE \* MERGEFORMAT ]

ED_003017B_00007719-00020



MAY CONTAIN DELIBERATIVE MATERIAL - DO NOT RELEASE UNDER FOIA

58 Marviand and the Chesapeake Bay TMIDL

On December 29, 2010, the U.S. Environmental Protection Agency established the Chesapeake Bay Total
Maximum Daily Load (TMDL), a historic and comprehensive “pollution diet” to restore clean water in the
Chesapeake Bay and the region’s streams, creeks and rivers. The Chesapeake Bay TMDL is the largest
and most complex TMDL ever developed, involving six states and the District of Columbia and the
impacts of pollution sources throughout a 64,000-square-mile watershed. The Chesapeake Bay TMDL -
actually a combination of 92 smaller TMDLs for individual Chesapeaké:Bay tidal segments — includes
individual and aggregate allocations for nitrogen, phosphorus arid sediment sufficient to achieve state
clean water standards for dissolved oxygen, water clarity, underwater Bay grasses and chlorophyll-a, an
indicator of algae levels.’? Maryland contributes drainage’fo 58 of the 82 tidal segments within the
Chesapeake Bay watershed (State of Maryland, 2010},

The Chesapeake Bay TMDL is designed to ensure ghat all pollution control megasures needed to fully
restore the Bay and its tidal rivers are in place by 2825, with practices in place to aghieve at least 60
percent of the reductions necessary to obtain water qiality standards in the Chesapeake Bay by 2017,
The TMDL is supported by rigorous aceguitability measures to ensure cleanup committients are met,
including short- and long-term benchmaiks; g tracking and acogiintability system for jurisdiction
activities, and federal contingency actionsithat can be.employed ¥ necessary to spur progress (EPA,
2010).

Maryland and the othegithesapeake Bay jurisdictions'®developed Watershed Implementation Plans
(WI1Ps) that detail eachijittisdiction’s'lan to meetithe TMDL allocations for nitrogen, phosphorus and
sediment. To date, WiPs'have been developed in twigiphases. The Phase | WIPs, submitted in late 2010,
proposed Chesapeake Bay TMDPlpeliutant dllocationsiang laid out the plan for how each jurisdiction
would megt its allocations, The EPA’s TMDL allpcations were based almost entirely on the proposed
allocatipfis in the state’sPhase | WIPs. iPhase Il WIPs; fihalized in March 2012, provided additional detail
on implementation actions, ingliading actjons by local partners to support achievement of the TMDL
allocations. Phase Il WIPs, when submittedii:2018, will provide the opportunity for the jurisdictions to
make mid-courseatjustments to pollutant reduction strategies, provide additiona!l detail on
implementation strategies and propose refinements to the TMDL allocations. Each WIP includes
detailed plans for reducingnutrieht and sediment loads from agricultural runoff, including runoff from
animal feeding operations {AF@s} and CAFOs.

As of 2009, the Chesapeake Bay Program (a regional partnership that includes EPA and Maryland)
estimated that Maryland was the source of 20% of the nitrogen, 20% of the phosphorus and 17% of the
sediment load delivered to the tidal Chesapeake Bay waters.!® To meet its overall TMDL allocations,
Maryland has committed to achieving approximately 60% of its necessary nitrogen reductions,
approximately 70% of its necessary phosphorus reductions and approximately 57% of its necessary
sediment reductions from the agricultural sector (State of Maryland, 2010). Controlling the agricultural

121 HYPERLINK "http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBay/FrequentlyAskedQuestions.htmi" ]
13 Delaware, Maryland, New York, Pennsylvania, Virginia, West Virginia, and the District of Columbia

141 HYPERLINK
"hitp://www.epa.gov/reg3wapd/pdf/pdf_chesbay/FinalBayTMDL/CBayFinalTMDLSection4_final.pdf” ]
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load is not only essential to achieving Maryland’s portion of the Chesapeake Bay TMDL, but it is essential
for the overall Chesapeake Bay restoration. Table 8 identifies the progress and target loads for the
agricultural sector, including animal agriculture operations, by milestone period.

Table 8. Agricultural Sector Target Loads by Milestone Period {pounds per year)

Commented [ZM9]: tPa will ipdate with 2014 Progress
numbersin final repart

itrogen A , ,151,00 , f ) , , )
Phosphorus 1,613,000 1,561,000 1,624,000 1,511,000 1,444,000 10%
Sediment 744,409,000 622,579,000 608,445,000 767,121,000 782,262,000 0%

Maryland submitted its Chesapeake Bay TMDL Phase | WIP onbecember 3, 2010 (State of Maryland,
2010} and Phase Il WIP on March 30, 2012. Maryland updatediits Phase Il WIP in October 2012to
incorporate new and refined local strategies (State of Manyland, 2012} Skecific to agriculture and
therefore animal agriculture, agricultural pollutant seduction targets wereiset.at levels achievable
through significantly expanded implementation of BMPs such as: nutrient masagement plans addressing
the application of nutrients; livestock waste management systemszconservationplans; barnyard runoff
control; and stream fencing on pastures that excludes cows:from streams.

Maryland anticipates that the strategies putlined in the Phase ] WIP and the Phase Il WIP, particularly
expanded Nutrient Management Program faquifenients and continued financial support of water
quality BMPs through MACS, LILAC and other funding:programs, willigantribute to meeting the TMDL.
Maryland plans to meet its animalagriculture wiitrient angd sediment redugtion goals through a
combination of regulatary and voltintary programs:

Maryland uses the followingiregulatoty programs te facilitate pollutant load reductions through
required implementation of'specific. BMPsior, general'classes of BMPs (i.e., barnyard runoff control):

e Nutrient Management Program

e {CAFO/MAFO program
Maryland tisés the following voitintary programs to encourage voluntary BMP implementation and to
help further rediige nutrient andisediment loads to the Chesapeake Bay.

e Maryland Agricultural Certainty Program

e  Maryland Manige:Transport Program

e Maryland AgricultipalWater Quality Cost-share (MACS} Program
e Bay Restoration Fund

e Chesapeake and Atlantic Coastal Bays Trust Fund

e Low Interest Loans for Agricultural Conservation (LILAC)

Maryland, in its Phase | WIP, identified contingency plans to address shortfalls in the meeting
agricultural load reduction targets (State of Maryland, 2010). Maryland stated that “If reporting shows
that individual jurisdictions or sectors are not meeting their milestones, the State will work closely with
the parties involved to help them overcome obstacles and get back on schedule. MDE would begin with
discussions and negotiations, and would be compelled to impose escalating consequences only if
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progress remained stalled. Specific consequences will not be identified unless they are required, and will
be appropriate to the nature and level of the insufficiency. Consequences could include the following:

e Establishing enforceable compliance schedules.

e Reviewing environmental regulatory authority delegated to the jurisdiction.

e Redirecting grants and loans.

e Reviewing Maryland’s voluntary agricultural programs to determine their effectiveness in
meeting the WIP commitments and to assess whether sugh programs should begin to include
mandatory components...

e Tightening permit requirements where appropriate,”

Along with the WIPs, each of the jurisdictions establishegtwo-year pragrammatic milestones to further
outline the detailed steps to achieve 60% of necessatyireductions by 2017 and full TMDL
implementation by 2025 (see below for discussioty of dates). The two-year milestones provide
measureable interim implementation goals used to‘miphitor process toward full TMBL implementation.

The [ HYPERLINK "http://www.chesapegkebay.net/" | (CBE}. a reglonal partnership thatincludes EPA
and Maryland, leads and directs Chesapeake Bay restorationiang protection activities, collects data from
the Chesapeake Bay jurisdictions to track'gnd madel. progress toward the two-year milestones and Bay-
wide TMDL implementation. The CBP collettively has adopted 2025 a4:the date by which 100% of the
controls necessary to achieyi the:Bay TMDL allggations are expected taige in place. CBP has also
adopted 2017 as an interitigoal and the date by which practices shiould be in place to achieve 60% of
the necessary reductions;as compared with the level of reduction achieved in 2009. Best management
practice (BMP) data are compgiled by gach jurisdictionand forwarded to the CBP as an electronic “input
deck.” Each.ipplitideck is entered into compiter modelsimaintained by the CBP to simulate nitrogen,
phosphaoriis and sediment:loads from.all sectors gnidsourtes and the units (e.g., acres) of each BMP for
any aréain the Chesapeake Bay watershed.’® Model‘output is used to track progress toward each
jurisdictionis 2017 and 2025 Wilimplemegritation goals.*®

Under the accousitability framewgrk adoptediby the CBP and discussed in the TMDL, EPA has committed
to evaluating the twoiyear milestong commitments and the progress in meeting these commitments.
Based on EPA’s recentigyaluation of the State’s 2012-2013 WIP milestones and input deck, Maryland
achieved its 2013 overall'milastiine targets for nitrogen, phosphorus and sediment reductions.'’

The CBP collects data from thé'Chesapeake Bay jurisdictions, including Maryland, on BMP
implementation and land use. BMP data are compiled by each jurisdiction and forwarded to the CBP as
an electronic “input deck.” Each input deck is entered into computer models maintained by the CBP to
simulate nitrogen, phosphorus and sediment loads from all sectors and sources and the acres of each
BMP for any area in the Chesapeake Bay watershed. Model output is used to track progress toward

15 The Chesapeake Assessment Scenario Tool (CAST) estimates load reductions for point and nonpoint sources
including: agriculture, urban, waste water, forest, and septic loading to the land {edge-of-stream) and loads
delivered to the Chesapeake Bay. CAST stores data associated with each BMP as well as the load for each sector
and land use {[ HYPERLINK "http://casttool.org/About.aspx” ]}.

16 [ HYPERLINK "http://www.chesapeakebay.net/about/programs/modeling" ]

171 HYPERLINK "http://www.epa.gov/reg3wapd/tmdl/2014Evaluations/MD.pdf" ]
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each jurisdiction’s 2017 and 2025 WIP implementation goals ([ HYPERLINK
"http://www.chesapeakebay.net/about/programs/modeling” }).

In evaluating whether the State’s CAFO and AFO programs are aligned with meeting the Chesapeake Bay
TMDL, EPA focused its assessment on five EPA-selected “priority BMPs”: nutrient management planning,
animal waste management systems, conservation plans, barnyard runoff control systems, and stream
fencing on pastures. EPA chose to focus on these practices because they are related to animal
agriculture and represent the BMPs that Maryland identified in its WIPs {and associated input decks)
and is relying on to achieve a significant portion of its animal agricultural nutrient and sediment
reductions. Maryland is relying on these five practices for reducingjtsnitrogen loads from all sectors by
approximately 14.8%, reducing its phosphorus loads from all segtors by approximately 30.3%, and
reducing its sediment loads from all sectors by approximately® 4% {Table 9). Maryland is relying on
these five practices for reducing its agricultural nitrogen loads'by appraximately 24.6%, reducing its
agricultural phosphorus loads by approximately 43.3% and reducing its"agricultural sediment loads by
approximately 16.5%. These practices are also theifogiis of many of Maryland's plans for ramping up
animal agricultural programs. This assessment repartievaluates how Marylandls regulatory and non-
regulatory programs require or facilitate implementatigniof theseifive priority BMBs,

Table 9. Maryland Total Load Reductinns Resulting from Priority BMP

Nutrient Management Planning

Animal Waste Management System 15:0% 0%

6.4% 9.0%

Conservation Plans

Barnyard Runoff Control 0.5% 0.1%
Stream Fencing on Pastiires 0.4% 0.2%
Total 30.3% 9.4%
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&0 Marviand's Animal Agriculiure WIP BMPs

Maryland is relying on both regulatory and voluntary programs to meet the 2017 and 2025 WIP goals
pertaining to animal agriculture operations. Table 10 summarizes EPA’s findings on the priority BMPs
incorporated into each of Maryland’s programs along with an estimated number of animal operations

subject to each program.

gency
Estimated Facility
Universe

5,426 farms

Nutrient Management
Planning

Animal Waste
Management System
Conservation Plans
Barnyard Runoff Control | May be required
Stream Fencing on
Pastures

May be required May be required

May be required

May be required | May be required

NMPs are required for all farms with a gross annualificéme of $2,500r more or with eight or more
animal units (8,000 pounds:gfilive. animal weight) that use chemical fertilizer, biosolids, or animal
manure to develop andidmplement NMPs. In FY2014, NMP< were fequired for 5,426 regulated farms.

Animal waste managementisystems areirequired for all 573 farms regulated under the CAFO/MAFO
Program. Animal waste management systems may ot may not be required for 4,853 additional farms
that are requiited to lmplement NMPs; a5 weall as.any farms that voluntarily participate in Maryland’s
Agricultyral Certainty Prggram in the future.

Conservation.plans are required:for all's73:farms regulated under the CAFO/MAFO Program, either as
part of a comprehensive nutrient management plan (CNMP) or as a separate Soil Conservation and
Water Quality Plan{SCWQP). Conservation plans are also required for any farms that voluntarily
participate in Marylandis AgriculturaliCertainty Program in the future.

Barnyard runoff controlis required for all 573 farms regulated under the CAFO/MAFO Program.
Barnyard runoff control mayitr may not be required for 4,853 additional farms that are required to
implement NMPs, as well as any farms that voluntarily participate in Maryland’s Agricultural Certainty
Program in the future.

Stream fencing on pastures may or may not be required by the 5,426 farms regulated under the
Nutrient Management Program. As of January 1, 2014, the Maryland Nutrient Management Manual
requires a 10-foot nutrient application setback from surface waters for pastures and 35-foot nutrient
application setback from surface waters for sacrifice lots. Livestock must be excluded from the setback
to prevent direct deposition of nutrients within the setback, or alternatively, a farmer can work with the
local SCD and develop and implement a SCWQP that includes BMPs such as stream crossings, alternative
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watering facilities, or pasture management that are equally protective of water quality and stream
health. MDA has emphasized that “Fencing is not necessarily a requirement.”*®* However, a farmer may
choose to use stream fencing in order to meet this requirement. Stream fencing may or may not be
required for any farms that voluntarily participate in Maryland’s Agricultural Certainty Program in the
future, depending on the BMPs that the certified verifier determines must be implemented to enable
the operation to meet the approved local or Chesapeake Bay TMDL baseline requirements as
determined by an analysis using the MINTT.

Table 11 summarizes Maryland’s progress toward meeting the 2025:mplementation goals, as reported
by Maryland to the CBP, for the five priority BMPs selected by EPA as'specifically relevant to animal
agriculture programs related to water quality. Note that the data are not necessarily limited to animal
agriculture operations.

2

utrient Management ,061 . ,137,
Animal Waste Management Systems .. AUs 200,921 240,057 63% 379,346
Conservation Plans | Acres 734,810 998,915 87% 1,142,939
Barnyard Runoff Control | 948 56% 1,274 81% 1,570
Stream Fencing on Pastures 429 53% 717 89% 803

Maryland’s Nutrient Managgient Program, which covers most farms, fgguires between one and four of
the priority BMPs. Maryland’s CAEQ/MAFO Program, which coversiall medium and large AFOs and some
small AFOs, requires foiiriof the priority:BMPs. Maryland’s Agricultiival Certainty Program will require
between two and five of the priority BMPs for any farms that voluntarily participate in this program in
the future. Therefore, Marylandiprograms ake requiring priority BMP implementation.

Marylané’s Nutrient MianagementiPrbgram is a broadiprogram, regulating 5,426 farms throughout
Maryland; jncluding both cragiand livestack farmers. 'In addition to requiring farmers to develop and
implementi§MPs, the Nutrient Mianagement.Program sets minimum requirements for these NMPs. In
2012, MDA’s revised nutrient management regulations went into effect that requires farmers to
inject/incorporate‘manure and otheriorganic nutrient sources into the soil, establish 35-foot setbacks
for nutrient and fertilizegiapplications next to streams, and establish 10-foot setbacks for livestock next
to streams. The new regulationsalso prohibit winter application of nutrients beginning in 2016.
Maryland has also proposedMaryland Phosphorus Management Too! (PMT) regulations. The PMT
updates the current P Index tool with the latest scientific understanding of phosphorus transport, in
order to give farmers the latest scientific advice on how much phosphorus to apply. These programs
and tools will help Maryland to increase implementation of various BMPs, including cover crops and
conservation tillage.

Maryland has other voluntary programs in place to help encourage farmers to implement voluntary
BMPs beyond the scope of Maryland’s regulatory programs. Voluntary priority BMP implementation by
Maryland’s farmers will bridge the gap between priority BMPs implemented for regulatory compliance

18 [ HYPERLINK "https://extension.umd.edu/sites/default/files/_docs/NMtimelineregsfinal_2.pdf" ]
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and the State’s 2025 WIP commitments. Programs such as the Maryland Manure Transport Program,
Maryland Agricultural Water Quality Cost-share (MACS) Program, Low Interest Loans for Agricultural
Conservation {LILAC), help provide financial and technical assistance to farmers to implement
agricultural BMPs. These programs provide grants, loans, and cost-share funding to encourage farmers
to implement these BMPs voluntarily.

As an additional incentive, Maryland established the voluntary Agricultural Certainty Program
regulations in 2013 and the program became effective in January 2015. Agricultural certainty is
intended to accelerate implementation of water quality BMP’s, including priority BMPs, to meet the
State's agricultural nitrogen, phosphorus and sediment reduction ggals, A farmer who chooses to
participate in Maryland’s Agricultural Certainty Program agrees to implement an NMP, an SCWQP, and
other BMPs that enable the operation to meet the approvedioeal or.Chesapeake Bay TMDL baseline
requirements as determined by an analysis using the Maryland Nutrient.Tracking Tool (MNTT). In
return, the farmer is provided with a 10-year certaintyicattificate. Duringthat 10-year certification
period, the operation is not subject to local and State laws, regulations, or Fegisirements that are
enacted or adopted after the date of certification regarding the reduction of agricultural sources of
nitrogen, phosphorus, or sediment runoff to meet thei{ hesapeake Bay TMDL. MBA s finalizing
administrative policies and procedures for.the AgriculturaliCertainty Program and antigigiates accepting
applications in 2015.

Maryland also has developed a system to tragk and vérify agricultiiral.BMP implementation data
reported to the CBP. MDA’s Conservation Tragker, aninternal databasetracking system, accounts for
agricultural BMPs implemientediwith and withoutpubliciassistanice, SCDistaff upload local BMP
Information to Consetivation Trackerion a daily basisi Conservation data is collected from information
maintained in farm-specific conservation plans. MBA reviews and verifies Conservation Tracker data for
conformation to program reqiirements and.data is vajjdated with data quality objectives established by
MDA. Onlydata stibported by dppropriate guality contral eriteria and meet the data quality objectives
are accgptable for reporting:, Agricultural informativniis submitted to the CBP annually through MDE
and the'National Environmental Informiation Exchange Network (NEIEN) reporting system.

In summary, Makyland has severa} regulatory programs that require agricultural BMPs. These programs
appear to be welliimplemented by MDE and MDA to ensure that farmers are complying with program
requirements, includingimplementing NMPs on 5,426 farms in Maryland. Maryland is supplementing
these regulatory programsiwith yoluntary programs to encourage voluntary implementation of
additional BMPs. Continued implementation and adequate funding of both the regulatory and
voluntary programs will help Maryland move forward towards meeting its WIP agricultural
implementation goals.

6.1 Maryviand’s Anbmal Agriculture WIP BMPs - Observations
e Maryland’s regulatory programs require between four and five of the priority BMPs. NMPs are
required for 5,426 farms, and 573 of these farms are also required to implement animal waste
management systems, conservation plans, and barnyard runoff control.
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e Maryland’s Nutrient Management Program regulates 5,426 farms in Maryland and require
agricultural BMPs such as NMPs. Maryland’s CAFO/MAFO Program also requires conservation
plans, animal waste management systems, and barnyard runoff control for 573 farms.

e Maryland’s voluntary programs, such as the Maryland Manure Transport Program, Maryland
Agricultural Water Quality Cost-share (MACS) Program, Low Interest Loans for Agricultural
Conservation {LILAC), help provide financial and technical assistance to farmers to implement
agricultural BMPs. These programs provide grants, loans, and cost-share funding to encourage
farmers to implement these BMPs voluntarily.

e Continued implementation and adequate funding of both the regulatory and voluntary
programs will help Maryland move forward towards meeting its WIP agricultural
implementation goals.
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7.0 Mutrient Management Program

Maryland's Water Quality Improvement Act of 1998, also known as [ HYPERLINK
"http://mda.maryland.gov/resource_conservation/Documents/NM_Law.pdf" ] {Md. Code Ann., Agric.
§§8-801 through 8-807}, established Maryland’s Nutrient Management Program to be implemented by
MDA. Maryland’s Nutrient Management Law requires all farms with a gross annual income of $2,500 or
more or with eight or more animal units {8,000 pounds of live animal weight) that use chemical
fertilizer, biosolids or animal manure to develop and implement an NMP that meets certain minimum
requirements. Maryland’s Nutrient Management Law requires that all NMPs be developed by certified
nutrient management planners and established the Nutrient Managgiment Certification Program.
Maryland’s Nutrient Management Law also ensures funding suchias state cost-share funding to assist in
the development of NMPs, to implement the Manure Transpartation Project, and to provide assistance
under the MACS Program. Maryland’s Nutrient Managem@ent law alsgiestablished Maryland’s Turfgrass
Nutrient Management Program as well as a Nutrient Management Advisory Committee that reports to
the Governor annually on implementation of Marylandis Nutrient Managemient Law. MDA’s
implementing Maryland’s Nutrient Management taw through regulations fourdin the Code of
Maryland Regulations (COMAR), {[ HYPERLINK
"http://www.dsd.state.md.us/comar/syhtitle_chapters/15 ‘Chapters.aspx" \| "Subtitle2g" 1):

e 15.20.04 - Nutrient Management Certification and Licensing

e 15.20.05 — Manure Transportation Project

e 15.20.06 — Nutrient and Commercial Fertilizer&pblication Regiirements for Agricultural Land

s 15.20.07 — Agricultiiral GOperation Nutrignt Management Plan Reglirements

e 15.20.08 - Contentiand Criteria for a Nutrient:Management:Plan Developed for an Agricultural
Operation

Nutrient Manogement Coviificotion and Licensing Program

The Nutrient Managsment Certification and Licensing Program was established by Maryland’s Nutrient
Managefment Law and'is administered:by MDA. Al NIMPs must be written by a certified nutrient
management consultant origertified farmioperator (COMAR 15.20.07.05A), and the Nutrient
Management Certification and®lj¢ensing Program establishes the criteria for becoming a certified
nutrient management consultant or.certified farm operator.

A certified nutrient'management consultant is an individual who is certified by MDA to prepare an NMP
{COMAR 15.20.04.02B-2}. iin order to become a certified nutrient management planner, an individual
must submit an applicationito MUA, pay an application fee, and pass a written examination {COMAR
15.20.04.04). The application'must include proof of meeting the educational requirements of either 1) a
college degree in an agriculturally related area and 1 year of practical experience in nutrient
management planning or 2} a combination of education and practical experience related to nutrient
management planning that is acceptable to MDA (COMAR 15.20.04.04A-2). After meeting the
requirements and passing the examination, a certificate is issued for a term of one year. The certificate
may be renewed for a three-year term by submitting a renewal application, paying a renewal fee, and
providing proof of meeting continuous education requirements (COMAR 15.20.04.08). Certified nutrient
management consultants must complete six hours of continuing education within the first year and 12
hours thereafter within the three year term (COMAR 15.20.04.08A-3.a). In FY2014, MDA issued
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certificates to 23 new certified nutrient management consultants {MDA, 2015). As of FY2014, 1,261
individuals had passed the Nutrient Management Certification Examination and become certified
nutrient management consultants (MDA, 2015). Approximately 25% of the 1,261 certified nutrient
management consultants were actively writing NMPs in Maryland (MDA, 2015).

A certified farm operator is an individual who is certified by MDA to prepare an NMP only for the
agricultural land that the individual owns, operates, or has a legal interest in {COMAR 15.20.04.02B-1).
In order to become a certified farm operator, an individual must submitan application to MDA, pay an
application fee, and pass a written examination (COMAR 15.20.04.04). After meeting the requirements
and passing the examination, a certificate is issued for one year. Thé certificate may be renewed for a
three-year term by submitting a renewal application, paying a refiewal fee, and providing proof of
meeting continuous education requirements {COMAR 15.20.04.08).:Certified farm operators must
complete two hours of continuing education within the first year and six. hours thereafter for the three-
year term {COMAR 15.20.04.08A-3.b). In FY2014, MDA issued certificates to 46 farmers to be certified
farm operators and develop their own NMPs (MDA, 2015). As of FY2014, 547 farmers had become
certified farm operators (MDA, 2015).

The Nutrient Management Certification and Licensing Ptogram establishes the criteriaifor obtaining a
license to engage in the business of praviding NMPs for othetrs. Certified nutrient management
consultants and certified farm operators mavideévelop an NMPifur.Jand they own or operate. However,
a certified nutrient management consultant mustials@abtain a licehge in order to go into business
writing NMPs for others. In arder to obtain & jicense, an {ndividual musgisubmit an application to MDA,
pay an application fee, arid have atileast one individual working inder the'license be certified as a
nutrient managementigogsultant (COMAR 15.20:04:09) After meeting these requirements, a license is
issued for one year. Theilicense may berenewed fof a three-year term by submitting a renewal
application, paying a renewalfee, and maintaining a certified nutrient management consultant {COMAR
15.20.04.1@). All icense holdersimust maintais recordsiofiall NMPs prepared for at least five years and
make thiem available t6'NIIA upon‘reguest. All license:holders must also submit annual activity reports
to MDA'that.identify the numbier of NMPsicompleted, the acreage covered by the NMPs written, and
the location'{hiiith county and watershed}'of this acreage (COMAR 15.20.04.11).

In FY2014, 2,288 NMPs (54.0%) were developed by private consultants, 1,434 NMPs (34.0%) were
developed by University of Maryland Extension Specialists, 316 NMPs (7.5%) were developed by
certified farmers, and 193 NMPs {4.3%) were developed by government personnel, including personnel
from state agencies, USDA-NRCS, SCDs, counties and municipalities (MDA, 2015).

Nutrient Monagement Planning Program

The Nutrient Management Planning Program was established by Maryland’s Nutrient Management Law
and is administered by MDA. Marvland’s Nutrient Management Pianning Program requires all farms
with a gross annual income of $2,500 or more or with eight or more animal units {8,000 pounds of live
animal weight) that use chemical fertilizer, biosolids or animal manure to develop and implement an
NMP {COMAR 15.20.07.05). All NMPs must address:

1) All aspects of the agricultural operation, including tillage, cropping, pasture, or production of
any agricultural product, such as plants, trees, sod, food, animals, and fiber; and
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2) ldentification, management and disposition of all primary nutrients produced on, or imported
to, the agricultural operation
3} Manure management conditions that protect water quality and improve manure utilization.
{COMAR 15.20.07.05A)
NMPs must contain recommendations for an agricultural operation for the management of fertilizer
inputs and other nutrient sources, and the operator may not exceed the recommended nutrient
application rates when implementing the NMP (COMAR 15.20.07.05B). NMPs must also contain the
required information specified at COMAR 15.20.08.04 through 15.20.08.07, such as nutrient rates,
expected crop yield, method/timing of nutrient application, and manyre management. NMPs must also
be consistent with the [ HYPERLINK
"http://mda.maryland.gov/resource_conservation/Pages/nm smaniial.aspx” |, which contains additional
technical standards and criteria for nutrient management planning {C@MAR 15.20.08.05A).

Farmers must submit copies of their initial NMPs to MBA iincluding a [ HYRERLINK
"http://mda.maryland.gov/resource_conservation/bDactiments/new_plan_teporting_form.pdf" ]
{COMAR 15.20.07.06A-1). Initial NMPs do not need to be approved by MDA when, they are submitted;
MDA uses the submitted plans when conducting farmtatidits to vefify the NMPs mget regulatory
standards and are being followed. NMRs.must be revised anid dipdated at least once’eyery three years
{COMAR 15.20.07.05D-1). Updated NNMPs dainot need to be&'siibmitted to MDA. Updated NMPs must
be made available to MDA to review on-site; asiwell.as records that.document NMP implementation
such as soil and manure analysis results, crop yields;‘andidocumentation of the timing, rate, quantity,
type, and analysis of nutriefits lised in each fisld{COMAR 15.20,07.06B-4});

Farmers are required g sibmit an'f HYPERLINK
"http://mda.maryland.gév/resource_tonservation/Pages/air.aspx" | by March 1 of each year
summarizing their nutrient'applications far.the previoysiyear, including total acreage managed under a
NMP and tetal nutrients applied to each crop {COMAR15.20.07.06A-3).

On Octphier 15, 2012, following neatly two years of plagining and review, MDA’s revised nutrient
managemenk.regulations wenthto effect [State of Maryland, 2015). The new regulations provide
enhanced protections for Marylang's streams;rivers and the Chesapeake Bay {State of Maryland, 2015).
The new regulativus.require farmetsito inject/incorporate manure and other organic nutrient sources
into the soil, establish 35-foot sethiacks for nutrient and fertilizer applications next to streams, and
establish 10-foot setbatks for livestork next to streams (MDA, 2013b). The new regulations also prohibit
winter application of nutrients beginning in 2016 (MDA, 2013b).

On April 3, 2015, Maryland published proposed Maryland Phosphorus Management Tool {(PMT)
regulations in the Maryland Register. The PMT is a risk assessment tool that only applies to farms where
soil phosphorus has a Fertility Index Value {FIV) of 150 or more. The FIV is a measurement, determined
by a soil test, of how much phosphorus is in the soil compared to how much is needed to grow crops.
The PMT identifies areas where excess phosphorus is present in the soil and where there is a high
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potential for phosphorus loss. The PMT, which will replace the Phosphorus Site Index (PS}, reflects the
latest research by University of Maryland scientists in collaboration with regional and national experts.'®

The PMT updates the current P Index tool with the latest scientific understanding of phosphorus
transport, in order to give farmers the latest scientific advice on how much phosphorus to apply. The
regulations call for full implementation of the PMT by 2022, with two possible 1-year delays if capacity is
insufficient for handling the excess manure resulting from implementation of the PMT. The PMT allows
for a phased-in approach to allow farmers time to plan for making ghanges to their manure
management and to allow the state time to ensure it has the cagatity to address the excess manure
nutrients resulting from PMT implementation.

Promulgating the PMT is one part of Maryland’s “Phosplioris Initiative? iwhich also includes conducting
on-farm economic analyses of PMT implementation:and expanding investiments in new technologies
that use manure and/or improve manure managément.

Maryland NMPs must be developed according to the' Waryland Nuttient Managemehnt Manual,?® which
is incorporated by reference into COMAR, 15.20.07, as wellias techrical guides, académiis research, and
other resources (“Technical Standards”}i EPAiperiodically compares state technical standards against
agency expectations. The 2012 EPA review determined that most aspects of Maryland’s Technical
Standards are consistent with EPA’s effluerit limitation guidelines but that some portions are
inconsistent.

7.4 Facility Universe

In FY2014, NMPs were requited for 5,426 regulatedfagms (i.e., farms that have a gross income of at
least $2,500 or.eight or more animal units] iMDA, 2015} By the end of FY2014, approximately 98.6% of
regulated farmsi{5,851 but of 5,426 farms) had siibmitted copies of their initial NMP to MDA (MDA,
2015).

7.2  HResowrces Allocated

In FY2014, MDA HQ, had a budget 131:51,937,280 and approximately 10.5 FTEs dedicated to all animal
agriculture programs;iincluding the Nutrient Management Program (State of Maryland, 2015). In
FY2014, MDA HQ had“approximately3 FTEs dedicated to the Nutrient Management Program, while
MDA ROs had approximately:7 ETEs(State of Maryland, 2015). Of these, 2 FTEs at MDA HQand all 7
FTEs at MDA ROs are certified putrient management consultants {State of Maryland, 2015). MDA
expects to expand to 5 FTEs at MDA HQ and 11 FTEs at MDA ROs in the future {State of Maryland, 2015).

animal agriculture programs, including the Nutrient Management Program (State of Maryland, 2015).

191 HYPERLINK "http://mda.maryland.gov/Documents/PMT-Handout-WEB.pdf" ]
20 [ HYPERLINK "http://mda.maryland.gov/resource_conservation/counties/Read%20the%20Revised%20Regs.pdf"
I

21 Additional information available upon request.
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7.3 Data Systems

MDE tracks NMP information from CAFOs/MAFOs in three separate systems: MDE’s Tools for
Environmental Protection Organizations (TEMPO) permit tracking database, Access database, and Excel
database (State of Maryland, 2015). Permitting, compliance, enforcement, project assignment and
completion, and annual report data are entered into these data systems on a daily basis (State of
Maryland, 2015). MDE generates reports to summarize the registration process, enforcement process,
categorization, mail merges, project assignments, and technical dataign AFOs (State of Maryland, 2015).

MDA uses an Oracle database, as well as the Plan Implementatign Enforcement (PIE) system, to track
and manage oversight of NMPs and associated information,: MDA ehters data from the AlRs into the
Oracle database.?? Data entry typically occurs once or twice a month; aad MDA generates monthly
reports that are used by supervisors and quarterly ané annual reports for various other purposes {State
of Maryland, 2015}.

MDA ROs and the SCDs use Maryland’s Conservationifracker Program to track aggicultural BMP
implementation in Maryland, including NMP implementation (State of Maryland, 2015}, Maryland’s
Conservation Tracker Program captures BMPs implemented iinder State and Federal programs,
including SCD data, MACS data, NRCS data, and Farm Service Agehcy (FSA) data.?® Data are entered
following the completion of a project, or ong:monthiyibasis, by planniers, technicians, or other
designated staff familiar with.the projects (State of Marylani,. 2015).“S€D. managers run reports to track
individual production fof employes avaluation ot for reporting infarmation to the SCD Board of
Supervisors (State of Matyland, 2015},

74 Compliance and Enforcoment

MDA is responsible forenforcement of the Nutiient Management Program requirements. MDA is
authorjzed to issue finesiand penaltias; take administrative actions, and pursue civil proceedings against
farmers'who,.fail to comply with.nutrient imanagement requirements (MDA, 2015). MDA monitors and
ensures compliance with the Nutglent Management Program requirements, including the following
requirements:

s All regulated farmers mustisitbmit copies of their original NMPs to MDA.

e Farmers must submit Angualimplementation Reports {AlRs) to MDA that summarize the
previous calendar year's nutrient applications by crop.

e Farmers must maintaifi€urrent NMPs, operate in accordance with their NMPs, and maintain
nutrient records to demonstrate consistency with their NMPs.

Nutrient Management Plan Submission

By the end of FY2014, approximately 98.6% of regulated farms {5,351 out of 5,426 farms) had submitted
copies of their initial NMPs to MDA (MDA, 2015). MDA is pursuing enforcement actions against the 75
farm operators who have not yet submitted copies of their initial NMPs to MDA as required (MDA,

22 HYPERLINK
"http://www.chesapeakebay.net/channel_files/18593/maryland_gapp_agriculture_bmp_072612.pdf" ]
23 [ HYPERLINK
"hitp://www.chesapeakebay.net/channel_files/18593/maryland_gapp_agriculture_bmp_072612.pdf" ]
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2015). In FY2014, MDA issued $3,850 in fines against 11 farmers for failure to file their initial NMPs
{MDA, 2015). MDA’s FY2014 data is compared to previous years in Table 12 below.

Table 12. NMP Submittals, FY2009-FY2014.

Commented [ZM12]: vba-

#of

regulated 5,727 farms 5,727 farms 5,516 farms 5,433 farms 5,382 farms 5,426 farms
farms

# of plans 5,715 5,722 5,514 5,414 5,355 5,351
submitted (99.8%) {99.9%) {99.9%) (99:6%) {99.5%) (98.6%)

# of farms 12 (0.2%) 5 (0.1%) 2(0.1%) 3 (0.4%) 27 (0.5%) 75 (1.4%)
bhcihbicl b S I R N— . . e

Fines issued $3,150 in $2,800 in 5350 infines 63,850 in
forfailingto | fines issued ﬁne’s issued FJnknowan issued to'l Unknown| fines issued
submit NMP | toX farmers farmer t to 11 farmers
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d to many farmers?

Annzeal Implementotion Reports {418s)
Farmers are required to submit Annual Implementatién Reports {Alls) to MDA by"arch 1 each year. In
April 2014, MDA issued warning noticesiin. 974 farmers who falled to file their AIRs byMarch 1, 2014
(MDA, 2015). Some farmers submittedithelr 8iRs in response toMDA’s warning notices. In May 2014,
MDA then issued 299 notices of pending fines (MPA;:2015). Again some farmers submitted their AlIRs
in response to MDA's warning notices. Finallyiin Auglist2014, MDAlssued 117 default notices seeking
fines (MDA, 2015). In FY2014, MDA issued 523,250 in fines against 93 farrners for late or missing AlRs
(MDA, 2015). By the end of FY2014, gpproximately 97.9% of farms{5,384 out of 5,501 farms eligible for
AlRs) had submitted AIRs with 2.1% of farms (117fakms our of 5,501 farms eligible for AIRs) remaining
to submit their AlRs (MDA 2015). MD#A!s FY2014 data s compared to previous years in Table 12 below.

Table 12,/AIR Submittals, FY2012-FY2014.
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N
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On-Foarm dudits
MDA conducts on farm audits to verify compliance with Nutrient Management Program requirements

{MDA, 2015). MDA conducts on-farm audits of all farms whose operators submitted late, incomplete or

inconsistent AlRs, as well as all farms that are the subject of complaints received by MDA. MDA also
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randomly selects other farms for on-farm audits. During an on-farm audit, MDA staff verify that the
information in the AIR matches the on-site records and that both the AIR and the NMP records reflect
the practices that are currently being implemented on the farm. MDA reviews documentation to
support yield goals, soil and manure analysis results, land application records, and the current NMP.
MDA staff also evaluate manure storage facilities and land application setbacks, and select 2 or 3 fields
for detailed review. MDA has 9 staff members who conduct 800 to 900 on-farm audits and follow-up
visits each year. On-farm audits and follow-up visits are performed year-round, and farmers are notified
48 hours before the visit as required by the Maryland Nutrient Management Law (§8-803.1.k.4.i).

If problems are identified during an on-farm audit, MDA will give thé farmer a prescribed amount of
time to make a correction to address the problem (MDA, 2010),:1f the problem is severe, the farmer
may be issued a warning along with the time frame for corregtion{MDA, 2010). If the problem is not
corrected within the established time frame, MDA will advarice enforcément through the following
steps (MDA, 2010):

Step 1: A formal Notice of Agency Action:fs sent by first- class mail and gertified mail. Farmers
have 15 days to respond to this letter.

Step 2: If 15 days pass with no resolution, a Notice &if Defatlt is sent by first-clags mail and
certified mail advising farmers‘that they have 15 days ko correct the violation.

Step 3: If 15 days pass with no resolution;ia Befault Decisigfizand Order is sent by first-class mail
and certified mail. The farmer is charged a $350 penalty and réguired to correct the violation
within 30 days.

Step 4: If 30 days elapse without resolutianjia Fine Letter Isisent by first-class mail advising the
farmer that he/she fias 10 days to pay the pienalty before it is sent to the Department of Budget
and Management's Central.£allections Unit (GEW). Once the debt is sent to the CCU, the farmer
will be assessedithe $350 penalty, plus aiiadditional 17% collection fee, bringing the total
charge to $410.

If the originaliviolation remains iincorrectad; farmers may be fined an additional $100 per day, up to
§2,000 per year {MDA, 2010). Farhiers involved in enforcement actions are ineligible to participate in
state programs, inglgding the Maryland Agricultural Water Quality Cost-Share (MACS) Program (MDA,
2010).

In FY2014, MDA conducted 733 bn-farm audits, representing approximately 13.5% of regulated farms
{733 out of 5,426 farms). MDA determined that approximately 66% of farms were in compliance (MDA,
2014). MDA determined that approximately 15% of farms had expired plans, approximately 2% of farms
had incomplete plans, and approximately 8% of farms had no plans (MDA, 2014). MDA also determined
that 6% of farms were out of compliance with record keeping requirements and approximately 3% of
farms were out of compliance due to over-application of nutrients (MDA, 2014). MDA issued 211
warnings to correct major violations identified during those on-farm audits and documented minor
violations to be corrected (MDA, 2014). MDA confirmed during follow-up visits that 66% of the
operators had come into compliance, and enforcement actions are underway with the remaining
operations (MDA, 2014). In FY 2014, MDA issued $21,450 in fines against 33 farmers who failed to take
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corrective actions in a timely manner (MDA, 2014). MDA’s FY2014 data is compared to previous years in
Table 12 below.

Table 12. Nutrient Management Program On-Farm Audits, FY2012-FY2014.

400 audits 412 audits 450 audits 542 audits 738 audits 733 audits

# of on-farm (7.0% of (X% of (X% of (10.0% of (13.7% of (13.5% of
audits regulated regulated regulated regulated regulated regulated
farms) farms) farms) farms) farms) farms)
o
%in 69% 62.1% 70% 69% 73% 66%
compliance
o "
% expired 25% 29.2% 20% 18% 16% 15%
plans
% incomplete 3.4%** 59p%ne 5% 2% 2%
plans
% no plans 3% 8%
% record 6%* 4.4%* 5%+ 2% 6%
keeping
<, »
% over- 4.3% 5% 8% 6% 3%
application | | R R
Fines issued
for failing to $3,500 in $1,150 in $1.400n >L1ain $1,700 in 521,450 in
take S o S fines s fines
. fines issued fines issued fines issli&d . fines issued .
corrective . : issued to'l ; . | issued to 33
. . to X farmers to X farmers .
actions in a i “farmers : farmers

timely manner

*6% identified as “Non-Compliant (Inadequate records/failure to allow MDA staff to conduct
inspections)”

**4.4% identified as 'Non-Compliant (improper fiutrient timing, incomplete plans, poor records)”
***5%.identitied as “Poor records, mproper nutrient fiming, incomplete plans”

7.5 WP implementation Goals
Maryland’s Nutiient Management PBrogram requires NMPs for all farms with a gross annual income of
$2,500 or more oraiith eight or marg animal units (8,000 pounds of live animal weight).

Maryland’s Nutrient Magagement Program may or may not require a facility to have an animal waste
management system. Many operations will have waste storage facilities, but the nutrient management
regulations and technical staridards do not explicitly require waste storage facilities. All NMPs must be
developed to address current manure management practices, and “manure management includes
structural or management components necessary to manage animal manure for optimal benefit while
minimizing water quality impacts” [Maryland Nutrient Management Manual Section HI{C})]. Therefore,
an animal waste management system may or may not be required.

Maryland’s Nutrient Management Program may or may not require barnyard runoff control. NMPs
must be developed to address current manure management practices, and “manure management
includes structural or management components necessary to manage animal manure for optimal
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benefit while minimizing water quality impacts. Manure management consists of a single component
such as a diversion to exclude clean water from concentrated manure areas {emphasis added) or several

BMPs that function to-gether (sic) to address site conditions, animal and manure management, manure
storage and nutrient application requirements” [Maryland Nutrient Management Manual Section H{C)].

Maryland’s Nutrient Management Program does not require conservation plans.

Maryland’s Nutrient Management Program may or may not require stream fencing on pastures. As of
January 1, 2014, the Maryland Nutrient Management Manual requires a 10-foot nutrient application
setback from surface waters for pastures and 35-foot nutrient application setback from surface waters
for sacrifice lots [Maryland Nutrient Management Manual Sectign 1{D)(11}(B)]. Livestock must be
excluded from the setback to prevent direct deposition of nutrients within the setback, or alternatively,
a farmer can work with the local SCD and develop and implement a SEWQP that includes BMPs such as
stream crossings, alternative watering facilities, or pastare managementithat are equally protective of
water quality and stream health [Maryland Nutrignt Mianagement Manual Sextion 1(D)(11}{B)]. MDA has
emphasized that “Fencing is not necessarily a requirement.”* However, a farme; inay choose to use
stream fencing in order to meet this requirement. Thétafore, Matyland’s NutrientManagement
Program may or may not require streagh fencing on pastures.

Table 12. Priority BMPs, Nutrient Maniagement.Program

COMAR 15.20.07.05A

Nutrient Management Planning
Animal Waste Management System
Conservation Plans

Barnyard Runoff Contrygl May be required
Stream Fencing on Pastures May be required

May be required

7.6 Nadient Managemient Progrant- Observations

s 1R FY2014, MDA had a budget ¢f.51,937,280:and approximately 10.5 FTEs dedicated to all
arijfal agriculture programs, inclugding the Nutrient Management Program.

e Marvland’s Nutrient Management Las.requires all farms with a gross income of at least $2,500
or eight'efimore animal uiits that use chemical fertilizer, sludge or animal manure to develop
and implementan NMP. InkY 2014, NMPs were required for 5,426 regulated farms.

e All NMPs mustie'written by a certified nutrient management consultant or certified farm
operator. As of FY2014, 1,261 individuals had passed the Nutrient Management Certification
Examination and become certified nutrient management consultants. As of FY2014, 547
farmers had become certified farm operators.

e Farmers must submit copies of their initial NMPs to MDA. MDA does not approve NMPs when
submitted but uses submitted NMPs and on-site updates when conducting farm audits to verify
the NMPs meet regulatory standards and are being followed. By the end of FY2014, 5,351 out
of 5,426 regulated farms {approximately 98.6%) had submitted copies of their initial NMPs to
MPDA. In FY2014, MDA issued $3,850 in fines against 11 farmers for failure to file their initial
NMPs

24 HYPERLINK "https://extension.umd.edu/sites/default/files/_docs/NMtimelineregsfinal_2.pdf" |
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e Farmers are required to submit Annual Implementation Reports (AIRs) to MDA by March 1 each
year. By the end of FY2014, 5,384 out of 5,501 farms eligible for AlRs (approximately 97.9%) had
submitted AlRs. In FY2014, MDA issued $23,250 in fines against 93 farmers for late or missing
AlRs.

e MDA conducts on farm audits to verify compliance with Nutrient Management Program
requirements. In FY2014, MDA conducted on-farm audits at 733 out of 5,426 regulated farms
{approximately 13.5%). MDA determined that approximately 66% of farms were in compliance.
MDA issued 211 warnings to correct major violations identified during those on-farm audits and
documented minor violations to be corrected. In FY 2014, MDA issued $21,450 in fines against
33 farmers who failed to take corrective actions in a timely:inanner.

e Maryland’s Nutrient Management Program requires betiveeh one and four of the five priority
BMPs.
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8.0 CAFO/MAFO Program

The National Pollutant Discharge Elimination System {(NPDES) program was established by Section 402 of
the CWA to regulate the discharge of pollutants from point sources to waters of the United States.
Section 502(14) of the CWA defined CAFOs as point sources that are regulated under the NPDES
program, and 40 CFR § 122.23 identifies which animal agriculture operations are defined as CAFOs that
need to obtain NPDES permit coverage.

EPA can delegate the authority to administer the NPDES program to/states, and each state that seeks to be
authorized to administer the NPDES program must submit a requgst to the EPA. Maryland has been
authorized to administer the CWA’s NPDES program (33 U.S,G. § 1251 et seq.) since September 5, 1974.%°
In Maryland, MDE is responsible for administering the NPBES program:

Maryland’s NPDES CAFO regulations became effective Jantiary 12, 2009%% Maryland issued an NPDES
CAFO general permit {(NPDES Permit No. MDGO1}:on ecember 1, 2009 as Maryland’s [ HYPERLINK
"http://www.mde.state.md.us/programs/Land/Re¢yiclingandOperationsprogram/AFO/Documents/AFO
General_Permit.pdf" ] (General Discharge Permit). The General Bischiarge Permit expired on November
30, 2014, and Maryland re-issued the [{HYRERLINK
"http://www.mde.state.md.us/programsfland/Recyclingand@perationsprogram/AFO/Documents/gd_p
ermit%20signed.pdf" | on December 1, 2044:. The ¢ciirrent GDP expites on November 30, 2019. The
General Discharge Permit regulates three types,of facilities: CAFOs, Maryland Animal Feeding
Operations {MAFOs), and Eertification of Confasmance (€00 fagilities.

Maryland defines CAF@s jn the Genegal:Discharge Permit using most.of the same CAFO size thresholds
that are identified in 40 CER §,122.23, Maryland’s regulatory requirements for facilities to apply for
NPDES permits.are.more stringent than the federal CARD regulations, requiring NPDES CAFO permits for
1) CAFOs that “proposeite discharge” 2) CAFOs that diseharge to “underground waters”, which are
considered waters of the'State, and 3} GAFOs that are jpcated outside of Maryland if animal waste
storage otiahy other part of its productioniar land application area is located in Maryland. Maryland
also has a broader definition foriZAFOs withichickens {other than laying hens) with dry manure handling.
Maryland definesiliarge CAFOs as having 125,000 or more animals or 100,000 square feet or more of
poultry house capacity{General Discharge Permit, Part LA.6).

In addition to permitting CAEOs,/Wharyland’s General Discharge Permit also identifies requirements for
Maryland Animal Feeding Operations {MAFOs). Maryland defines a MAFO as a Large CAFO that does not
discharge or propose to discharge (General Discharge Permit, Part 1.A.4). MAFOs must obtain permit
coverage under the General Discharge Permit, which serves as the State’s no-discharge permit {(Maryland
Permit No. 14AF) for MAFOs. Maryland defines Medium CAFQOs for chickens {other than laying hens) with
dry manure handling as having 37,500 to 124,999 animals or less than 100,000 square feet of poultry house
capacity (General Discharge Permit, Part 1.A.6).

25 [ HYPERLINK "http://water.epa.gov/polwaste/npdes/basics/State-Program-Status.cfm" ]
26 [ HYPERLINK

"hitp://www.mde.state.md.us/programs/Land/RecyclingandOperationsprogram/AFQ/Pages/index.aspx” |
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In addition to permitting CAFOs and MAFOs, Maryland’s General Discharge Permit also identifies
requirements for Certification of Conformance (COC] facilities. A medium poultry AFO with chickens {other
than laying hens) with dry manure handling that does not meet the definition of a CAFO or MAFO and has a
poultry house capacity between 75,000 square feet and 100,000 square feet must submit a Certification of
Conformance (COC) to MDE (General Discharge Permit, Part LA.5.a.i}. If the facility does not submita
Certification of Conformance {COC) to MDE, MDE will designate the operation as a MAFO and the facility
will be subject to enforcement and penalty for operating without a Maryland discharge permit {(General
Discharge Permit, Part LA.5.a.iv).

MDE may require an operation to apply for an individual permit coverage if the General Discharge Permit
will not adequately protect waters of the state. However,to date, MIDE has not issued any individual CAFO
or MAFO permits {State of Maryland, 2015).

In order to obtain CAFO or MAFQO permit coverageitinder the General Dischatge Permit, a CAFO or MAFO
must submit a Notice of Intent (NOI) and the required:plans (either a CNMP, origh:NMP plus a
conservation plan) (General Discharge Permit, Part A} sAfter regeiving an NOI and the required plans,
MDE is required to public notice the regéipt of all NOIs by'pasting relevant informationon its |
HYPERLINK
"http://www.mde.state.md.us/programs/Land/RecyclingandOpérationsprogram/AFQ/Pages/CAFO.aspx
" ] website (COMAR 26.08.04.09N-3}.

MDE reviews the NOI and reguived plans and determings wivethérthey satisfy the requirements of the
General Discharge Permit (COMAR 26.08.04.09N-3.g). MIDE may visit the facility to observe the
operation and collect additiénal information. Priorte approving the required plans, (CNMP or NMP plus
conservation plan), MDE makesia copy ofieach CAFO ar MAFO’s NOI and required plans available for
public cominent in the main brangh of the publicilibraryiinithe county in which the AFO is located
(COMAR 26:08.04.09N-3ig; Generalilischarge Permit Part 111.B.3). MDE public notice the status of all
NOIs, inclidding when and whegre the NOJiand required plans are available for review, on its [ HYPERLINK
"http://wwwirnde state.md.us/pragrams/latid/RecyclingandOperationsprogram/AFO/Pages/CAFO.aspx
"] website.

Following the publicistice period;if MDE determines that the required plans satisfy the requirements
of the General Discharge Permit;MDE shall prepare a preliminary approval identifying the terms of the
plans that satisfy the General Discharge Permit requirements (COMAR 26.08.04.09N-3.i). MDE shall
then publish public notice of apreliminary approval of the required plans that provides a 30-day period
for the public to review the preliminary approval, NOI, and the required plans (COMAR 26.08.04.09N-
3.j). During the public notice period, the public can request a public hearing regarding the preliminary
approval of the terms of the required plans (COMAR 26.08.04.09N-3.j). For CAFOs, “a public hearing will
be held upon request to review MDE’s preliminary approval of the required CNMP if a written request is
received on or before twenty (20} calendar days of the publication of notice of MDE's preliminary
approval on the MDE website.”?” For MAFOs, “public hearings regarding MAFOs may be held at MDE's

27 [ HYPERLINK
"http://www.mde.state.md.us/programs/Land/RecyclingandOperationsprogram/AFO/Pages/CAFO.aspx" |
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discretion. However, interested parties may submit written comments. Any written comments
concerning the preliminary approval must be received by the close of business, thirty (30) calendar days

after the publication of the notice on the MDE website.”?®

After completing the public notice and any required public hearing, MDE may grant final approval of the
required plans, which become enforceable under the permit (COMAR 26.08.04.09N-3.1; General
Discharge Permit Part I11.B.5).

The significant differences between a CAFO and MAFO are 1) CAFOs may discharge from the production
area in a storm event greater than the 25-year, 24-hour storm while MIAFOs are not {(General Discharge
Permit, Parts 1.B.2 and 1.B.3), 2) MAFOs do not have a fee assogjated with the permit General Discharge
Permit, Part IIL.F), 3) additional record keeping requirements for CAEOs (General Discharge Permit, Part
IV.A.6), and 4) longer time allowed for temporary field stackpiling of litter.or manure for MAFOs than
CAFOs (30 calendar days versus 14 calendar days) (Gengeral Discharge Permiti:Part IV.B.6).

CAFOSMAED Nuleient Manogement Reguirements

All CAFOs and MAFOs must develop and implement eithér, 1) a cofmiprehensive nutfignt management
plan (CNMP) or 2) an NMP plus a consegyvation plan (Generaliischarge Permit, Part IViAil). As
discussed in the Nutrient ManagementBrogram, section, all NMPs must be written by a certified
nutrient management consultant. All CAEQiand MARO NMPs needito be consistent with the nine
minimum requirements for nutrient managémient specified in 40 CFR §:122.42(e)(1) (General Discharge
Permit, Part IV.B).

By signing and submittinga COC, alli@C facilities conmimit to havitig atid implementing an NMP and
conservation plan that ate gansistentiwith the MAFD requirements and incorporate all buffers, setbacks
and storage requirements otherwise agplicable to MAEQs (General Discharge Permit, Part [1.D). ACOC
facility alspiagress to allow MDE aecess to the operation i order to confirm conformance with these
requirernent {General Dischiarge Pérmit, Part ILD}:

B4 Facllity Uiniverse 1| Commented [ZM20]: VDt

R 777 ” Can you please canfirm the numbers of CAFOs/MAFOS/COC

CAFOS facilities covered under the old GP; both statewide and within the
Bay 2 Canyou alsoi ify-how manyfacilities of gach

As of November 30;2014 when the previous General Discharge Permit expired, 548 CAFOs were have applied under the new GP?

covered under the Gefgral Discharge Permit with nine registrations pending (State of Maryland, 2015).
Within the Chesapeake Bay watershed, X CAFOs were covered under the General Discharge Permit with
X registrations pending.

A CAFO or AFO located outside of Maryland may be designated a CAFO by MDE and required to obtain
coverage under the General Discharge Permit if animal waste storage or any other part of the
production or land application area is located in Maryland. Under the previous General Discharge
Permit, Maryland had designated one CAFO outside of Maryland as requiring CAFO permit coverage
(State of Maryland, 2015).

28 [ HYPERLINK
"hitp://www.mde.state.md.us/programs/Land/RecyclingandOperationsprogram/AFOQ/Pages/CAFC.aspx" ]
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Under the new General Discharge Permit effective December 1, 2015, X CAFOs have submitted NOls for
CAFO permit coverage. MDE is still processing these NOIs and have not registered any CAFOs under the
General Discharge Permit to date.

MIAF O

As of November 30, 2014 when the previous General Discharge Permit expired, 22 MAFOs were
registered under the General Discharge Permit with three registrations pending (state of Maryland,
2015). Within the Chesapeake Bay watershed, X MAFOs were covered under the General Discharge
Permit with X registrations pending.

Under the new General Discharge Permit effective December 1, 2015, X MAFOs have submitted NOIs for
MAFO permit coverage. MDE is still processing these NOIs andihave not registered any MAFOs under
the General Discharge Permit to date.

L0 Facilities

As of November 30, 2014 when the previous Genergllischarge Permit expired, MDE had three COC
facilities (State of Maryland, 2015). All three COCfacilities were located within the Chesapeake Bay
watershed.

Under the new General Discharge Permitieffective December:d, 2015, X AFOs have submiitted COCs.

#.2  Resources Allocated
In FY2014, MDE had appropriations of $181,936 and‘hadiactual expenditures of $502,239 and
approximately 7 FTEs for CAFO/MAFO Program activities{State.of Maryland, 2015).

£.3 Bata Systens

MDE tracks CAFO/MAFO infozmationiising three separate systems: MDE’s Tools for Environmental
Protection Organizations (TEMP®) permit trdcking database, Access database, and Excel database (State
of Marylarid; 2015} Perimitting, ¢ampliance, enfafcement; project assignment and completion, and
annualipeport data are entered into these data systergs'on a daily basis (State of Maryland, 2015). MDE
generatesifeports to summarize the registration process, enforcement process, categorization, mail
merges, project assignment anditechnical dataion AFOs (State of Maryland, 2015).

Maryland’s data systems do not clrently integrate with EPA’s Integrated Compliance Information
System (ICIS), however MDE is currently developing a Node to sync with ICIS (State of Maryland, 2015).

84  Compliance and Enforcement

MDE is primarily responsible for compliance and enforcement at CAFQOs, MAFOs and COC facilities. MDE
addresses NMP compliance issues at CAFOs, while MDA addresses NMP compliance issues at MAFOs
and COC facilities through the Nutrient Management Program.

MDE conducts compliance inspections of each permitted CAFO at least once during the permitterm. In
FY2014, MDE conducted compliance inspections at approximately 9% of permitted CAFOs (51 out of 548
CAFOs) and at approximately 36% of permitted MAFOs {eight out of 22 MAFOs) (State of Maryland,
2015).
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Of the 29 CAFO/MAFO files reviewed by EPA, 21 were CAFOs, five were MAFOs, and three were COC
facilities. EPA observed that 11 of 21 CAFO files (52%), three of five MAFO files {60%), and two of three
COC facility files (67%) contained an inspection report between 2009 through 2014 (16 out of 29 files, or
approximately 55%). bf those 16 facilities that were inspected between 2009 and 2014, five had
compliance issues for which documentation of follow-up correspondence was not present in the files
reviewed by EPA. This includes one facility that was inspected three months after being permitted and

discovered during that inspection to have 14 deficiencies. ///{ Commented [ZM21]: EPA may have additional observations for
the final report

MDE also addresses noncompliance with annual reporting requiremehts at CAFOs. When MDA receives
an AIR from a permitted CAFO, MDA sends a consolidated AIR form to'MDE (State of Maryland, 2015).
MDE determines which AFOs have not submitted an AIR and uhich have returned an incomplete AIR
{State of Maryland, 2015). For all CAFOs that failed to subinit an AlR or:submitted an incomplete AIR,
MDE sends a notice of non-compliance (NON) and provides a time peried to complete and send in the
AIR (State of Maryland, 2015). For CAFOs that did siot comply with the NONS:MDE sends notices of
violations (NOVs) with a penalty and a requirement to.send in the AIR {State of Maryland, 2015). Ifa
CAFO does not fulfill the NOV, MDE refers the CAFO to the Marylanid Attorney Gengral’s Office for
further enforcement action (State of Magyland, 2015). NOWs are lsstied within 30 daysifellowing
documentation of the incident (State of Maryland, 2015). INEY2014, MDE issued 21 NOVs with a
penalty to permitted CAFOs (State of Maryland;2045). In FY2014, MDE issued two Administrative
Orders to permitted CAFOs (State of Maryland, 2015}

In FY2014, MDE responded to fouricomplaints atpermitted CAFQ, (State'gf Maryland, 2015).

8.5 WIP hmpletentation Guals
Maryland’s CAFO/MAFO program reguiires all CAFOs; IMAFOs, and COC facilities to develop and
implement an B

Marylagd's CAFO/MAFO program regiiires an animal#aste management system. An animal waste
managermgnt system is defiriedias “practices designed for proper handling, storage, and utilization of
wastes generated from confined animal operations.”?® This definition does not require a waste
management striicture. MarylandisiGeneral Bischarge Permit requires that “all CAFO and MAFO animal
waste storage and distribution systems, including land application, shall be operated and maintained in
accordance with eitherig GNMP or 1}a NMP and 2) a Conservation Plan” {Discharge General Permit, Part
IV.A1). Maryland’s General Discharge Permit also requires that “the plans shall ensure that appropriate
manure management measuresare used to store, stockpile, and handle animal manure and waste
nutrients associated with animal production” (Discharge General Permit, Part IV.A.1.a). Therefore,
Maryland’s CAFO/MAFO program requires an animal waste management system that may or may not
include a waste management structure.

Maryland’s CAFO/MAFO program requires all CAFOs, MAFOs, and COC facilities to develop and
implement a conservation plan, either as part of a CNMP or separately.

29[ HYPERLINK "http://www.casttool.org/Documentation.aspx” ]
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Maryland’s CAFO/MAFO program requires barnyard runoff control structures to be implemented. The

General Discharge Permit requires that the operation “divert clean water, as appropriate, from the
production area to keep it separate from process wastewater {General Discharge Permit, Part IV.B.3).

Maryland’s CAFO/MAFO Program does not require stream fencing on pastures.

Table 14. Priority BMPs, CAFO/MAFO Program

g 8 ,
Planning Part IV.A.1
Animal Waste Management General Discharge Permit,
System Part IV.A.1
. General Discharge Permit,
Conservation Plans Part VAL
General Discharge Permit,
Barnyard Runoff Control Part IV.B3
Stream Fencing on Pastures

#.6 CAFO/MAFO Program ~Observations
e In FY2014, MDE had appropriations 0f:$181,936 and ‘had.actual expenditures of $502,239 and
approximately 7 FTEs for CAFO/MAFEO Program activities:

e CAFOs, which are defined in Marylang:as Mediitn.and Large AEOs that discharge or propose to

discharge, must obtain MRDES CAFO pearmit coverage under the Gieneral Discharge Permit.
CAFOs also inclgde poultrynperations {other than laying hens) with dry manure handling and
100,000 squarefeet or moreigfipoultry house gapacity.

e MAFO, which are'defined as Large CAFOs that do not discharge or propose to discharge, must

obtainMAEQO permit'coverage undenthe General Discharge Permit. MAFOs also include poultry
operationsi{othier than laying hens) with dry manure handling and less than 100,000 square feet

of poultry housé'caiacity.
s Amedium poultry AEQ with chickens (other than laying hens) with dry manure handling that
doespot meet the definition of a CAEO or MAFO and has a poultry house capacity between

75,000 sgare feet and 10,000 squate feet must either submit a Certification of Conformance

{COC) to MBE:or apply for'MAFO permit coverage.
s As of November 30, 2014, 548 CAFOs were covered under the General Discharge Permit, 22

MAFQOs were registated inder the General Discharge Permit, and three facilities had submitted

COCs.
e Al CAFOs and MAFOs must develop and implement either 1) a comprehensive nutrient
management plan (CNMP) or 2} an NMP plus a conservation plan.

e  MDE conducts compliance inspections of each permitted CAFO at least once during the permit

term. In FY2014, MDE conducted compliance inspections at approximately 9% of permitted
CAFOs {51 out of 548 CAFOs) and at approximately 36% of permitted MAFOs {eight out of 22
MAFOs)

e Of the 29 CAFO/MAFO/COC files reviewed by EPA, approximately 55% (16 out of 29 files)
contained an inspection report between 2009 through 2014.
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e Of those CAFOs, MAFOs and COC facilities that were inspected between 2009 and 2014, five had
compliance issues for which documentation of follow-up correspondence was not present in the
files reviewed by EPA. This includes one facility that was inspected three months after being
permitted and discovered during that inspection to have 14 deficiencies.

e InFY2014, MDE issued 21 NOVs with penalties and two Administrative Orders to permitted
CAFQs.

e  Maryland’s CAFO/MAFO program requires four of the five priority BMPs.
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9.0 Marviand's Agricultural Certalnty Program

In 2013, the Maryland General Assembly passed legislation to establish a voluntary Maryland Agricultural
Certainty Program ([ HYPERLINK
"http://www.dsd.state.md.us/comar/SubtitleSearch.aspx?search=15.20.11.*" 1).® The program, which is
administered by MDA, provides Maryland farmers "a 10-year exemption from new environmental laws and
regulations in return for installing best management practices in order to meet local or Chesapeake Bay
Total Daily Maximum Load (TMDL) goals ahead of schedule” (MDA, 2014c).

Any farmer who operates an agricultural operation, except for CAF@s; gan voluntarily participate in
Maryland’s Agricultural Certainty Program (COMAR 15.20.11.03}; Agricultural operations are defined as “a
business or activity where a person tills, crops, keeps, pasturés; o produces an agricultural product,
including livestock, poultry, plants, trees, sod, food, feed, ot fiver byiniground, out-of-ground, or other
culture” (COMAR 15.20.11.2B-2). An application mustinclude a farm pargel.in its entirety for enrollment in
the program, but farmers do not need to include aif farms or farm parcels unider their ownership or control
{COMAR 15.20.11.03B).

MDA will certify qualified verifiers who meet experiencegnd knewledge criteria in conservation and
nutrient management planning. In orderté:be a certified verifier,an individual must 1¥have three or more
years of experience developing Soil Conseryatiofizand Water Quality Plans (SCWQPs) or qualify as a USDA
NRCS Conservation Planner level ll; 2) be certified'in Maryland to prepare NMPs; and 3) be certified in the
use of the Maryland Nutrient.Tracking Tool (MNTT) (COMAR:15.20.11078). In order to maintain
certification, certified vefifiersimilsticomplete atleast six hotits of:MDA-approved training within the first
year, and 12 hours théreafter for edeh three-yea¥ cajtification periad fincluding training on any modified
version of the MNTT (COMAR 15.20.11.07C).

Farm operationsithat are seekingagriciitiuralicertainty must undergo an inspection, field evaluation and
records review conducted:by a certified verifierito determine compliance with local, state and federal
environmental requirements {COMAR 15,20.11.04B*1ahd COMAR 15.20.11.04B-2). The certified verifier
will confirmithat the agricultiralimanagemint and BMPs implemented on the farm enable the operation to
meet the approved local or Chesaprake Bay TMDL baseline requirements as determined by an analysis
using the Marylarid Nutrient Tracking Tool (MNTT), which uses the same online platform developed by
MDA for the Nutrient Frading Program (COMAR 15.20.11.04B-3c).

After being inspected by ‘a certified verifier, a farmer must submit to MDA an application of all farm parcels
to be certified, documentatich from the local SCD that the farm has a current Soil Conservation and Water
Quality Plan (SCWQP) that is fully implemented, a current NMP that is fully implemented, and a map
identifying the location of existing agricultural BMPs (COMAR 15.20.11.04A). The farmer must also provide
a report from the certified verifier that confirms that 1) the SCWQP is being fully implemented and
addresses all nitrogen, phosphorus, and sediment runoff issues on the operation, 2) the NMP is being
implemented, 3) the BMPs implemented enable the operation to meet the approved local or Chesapeake
Bay TMDL baseline requirements as determined by an analysis using the MNTT, and 4) no deficiencies exist
and no corrective measures are needed on the operation {(COMAR 15.20.11.04B-3).

30[ HYPERLINK "http://mda.maryland.gov/resource_conservation/Pages/agricultural_certainty_program.aspx" ]
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After receiving an application, MDA will review the application for completeness and accuracy and may
inspect the operation and request records in order to verify the application (COMAR 15.20.11.04D). MDA
will also provide a copy of the application to MDE, and MDE will review the application information, may
conduct a site visit to farms operating under an MDE permit, and may impose conditions to be met before
an applicant may be considered for program participation {COMAR 15.20.11.04D-2). Once the operation
receives approval from MDE, MDA will grant certification to an operation that MDA determines meets all
program requirements and meets the local and Chesapeake Bay TMDLs at the time of certification as
determined by the MNTT (COMAR 15.20.11.04E).

Once MDA determines that a farmer is eligible for certification, thefast step is to develop a Certainty
agreement between the farmer and MDA (COMAR 15.20.11.04E48}. in the certainty agreement, the farmer
agrees to maintain and fully implement a current NMP, maintain existing BMPs, meet record-keeping and
annual reporting requirements, and notify MDA if managefent or site tonditions change that resultin or
increase nitrogen, phosphorus, or sediment runoff (CGMAR 15.20.11.048}

Once an operation is certified, the certification reinains in effect for a 10-yedr certification period {COMAR
15.20.11.05A). During that 10-year certification pefiodythe operation is not subjact.to local and State laws,
regulations, or requirements that are enacted or adopted after the date of certification.regarding the
reduction of agricultural sources of nitéogen, phosphorus, of sediment runoff to meet the Chesapeake Bay
TMDL (COMAR 15.20.11.051-1). There ar Li'programs specifically listed from which the operation is not
exempt, including the phosphorus managésient ténl tegulations (COMAR 15.20.11.051-3).

During the 10-year certificatioti:period, the ownier or opéerator.must maintain records of 1) all NMPs and
records used to managg soilfertility {such as land-application recotds) and 2) all SCWQPs and any updates,
information, or documeéntation that addresses SCWAR implementation or installation of additional BMPs
during the certification petipd {COMAR 15.20.11.08B),:The owner or operator must also submit annual
reports to MD&:gertifying thatithe operationihas beenimanaged in accordance with the Certainty
agreemenpt and'will' tontinue to beso managedidiring the tpcoming calendar year, as well as a copy of the
current:NMP records incltdirig soil analysis, fertility‘recommendations for crops produced, nutrients
applied byisource and crop tyieiand a map:showing the location of BMPs {(COMAR 15.20.11.08A).

During the 10-year certification peétipd, if theldwner or operator of the farm changes or the average annual
number of animal‘unlts increases by 10 percent or greater, the operator must notify MDA and reapply for
certification (COMAR"5:20.11.05A and COMAR 15.20.11.05B).

During the 10-year certification pariod, MDA will assign certified verifiers to conduct site reviews and
inspection of records at least orce every three years for each certified operation (COMAR 15.20.11.06D). If
the operation fails to comply with any of the requirements of the program or certainty agreement signed
with MDA, MDA shall either provide a time frame for the operator to come into compliance to retain their
existing certainty agreement or require the operator to apply for a new certainty certification when
changes to the operation have occurred (COMAR 15.20.11.06F). If the operator fails to comply with MDA,
the Agricultural Certainty Program requirements, or the Certainty agreement, MDA may revoke or suspend
the certification after the opportunity for a hearing {COMAR 15.20.11.09).
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Following the site inspection that takes place nearest to year 9 during the 10-year certification period, the
operator shall take steps to address compliance issues with any new local, State, or federal requirements
that took effect during the Certainty agreement period (COMAR 15.20.11.05E). At the end of the 10-year
certification period, the operation must be in compliance with all current requirements (COMAR
15.20.11.05G).

The enabling legislation authorizes MDA to charge fees to cover Agricultural Certainty Program costs.3
9.3 Facility Universe
Maryland’s Agricultural Certainty Program became effective in Janiuary 2015, and MDA anticipates

accepting applications beginning early spring 2015. Therefore; no facilities are currently covered under
Maryland’s Agricultural Certainty Program.

3.2 Besources Allocated
Naryland did not project a budget for Maryland’s Agricultural Certainty Program since the program just
became effective in January 2015,

9.3 Bata Systems
Naryland did not identify how data will be tracked for Maryland’s Agricultural Certainty Program since
the program just became effective in lanuary 2015.§

4.4  Compliance aud Biforcemenyt

MDA is responsible fopentorcement of the Agriciitural CertaintyBrggram requirements. During the 10-
year certification period,; MDA will assigh certified werifiers to conduct site reviews and inspection of
records at least once every'thtee years for each certified operation (COMAR 15.20.11.06D). if the
operation fails to comply with any:of the reguitementsiof the program or certainty agreement signed with
MDA, MBA shall eitheriprovide a time frame forthe pperator to come into compliance to retain their
existingicertainty agreement dr. require the operator to apply for a new certainty certification when
changes to'the.operation haveloceurred TCOMAR 15.20.11.06F). If the operator fails to comply with MDA,
the Agriculturaliertainty Program requirements, or the Certainty agreement, MDA may revoke or suspend
the certification aftetithe opportunity for a hearing (COMAR 15.20.11.09).

MDA has not conductediany compliance inspections for Maryland’s Agricultural Certainty Program since
the program just became ‘effégtive in January 2015.

9.5  WIP Implementation Goals
Maryland’s Agricultural Certainty Program requires facilities to develop and implement an NMP and a
Soil Conservation and Water Quality Plan (SCWQP).

Maryland’s Agricultural Certainty Program may or may not require animal waste management systems,
barnyard runoff control structures, and stream fencing on pastures depending on the BMPs that the

31T HYPERLINK "http://mda.maryland.gov/resource_conservation/Pages/agricultural_certainty_program.aspx" ]
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certified verifier determines must be implemented to enable the operation to meet the approved local
or Chesapeake Bay TMDL baseline requirements as determined by an analysis using the MNTT.

Table 14. Priority BMPs, Maryland’s Agricultural Certainty Program

COMAR 15.20.11.04A-4

Nutrient Management Planning
Animal Waste Management System
Conservation Plans

Barnyard Runoff Control May be required
Stream Fencing on Pastures May be required

May be required

COMAR 15.20.11.04A-2

9.6 Marviand's Agricultaral Certainty Program - Observations
e The funding and staffing of Maryland’s Agricultural Gertainty:Program is unknown since the
program just became effective in January ZOlS.L*

e A farmer who chooses to participate in Maryland's Agricultural €ertainty Program agrees to
implement an NMP, an SCWQP, and other:BMPs that enable the operation to meet the
approved local or Chesapeake Bay TMDL basgline requirements as detefmined by an analysis
using the MNTT.

e During that 10-year certification:period, the operationdsnot subject to local'apd:State laws,
regulations, or requirements that areienacted or adopted after the date of certification
regarding the reduction of agricultiralsaiirces of nitrogeniphosphorus, or sediment runoff to
meet the Chesapeake Bay TMDL.

s There are 11 programs:specifically listed from whichithe operatign is not exempt, including the
phosphorus mapagement tael regulations,

e Maryland’s Agricultural Certainty Program reguires betweenitwo and five of the priority BMPs.
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1.0 Summary

This section summarizes the observations that EPA highlighted in each of the program sections above.

Marviand's Anial Asviouibure WIF BMPs

1.

Maryland’s regulatory programs require between four and five of the priority BMPs. NMPs are
required for 5,426 farms, and 573 of these farms are also required to implement animal waste
management systems, conservation plans, and barnyard runoff control.

Maryland’s Nutrient Management Program regulates 5,426 farms in Maryland and require
agricultural BMPs such as NMPs. Maryland’s CAFO/MAFO Program also requires conservation
plans, animal waste management systems, and barnyard piinoff control for 573 farms.
Maryland’s voluntary programs, such as the Maryland Mantire Transport Program, Maryland
Agricultural Water Quality Cost-share (MACS) Progrédm; Low Interest Loans for Agricultural
Conservation {LILAC), help provide financial and.technical assistance to farmers to implement
agricultural BMPs. These programs provide giants, loans, and cost:share funding to encourage
farmers to implement these BMPs voluntarily,

Continued implementation and adequate funging of both the regulatory @nd voluntary
programs will help Maryland move forward towards meefing:its WIP agriciiltiral
implementation goals.

Mubrient Management PFrogran

1.

In FY2014, MDA had a budget of $1,537,280G:and:approximately 10.5 FTEs dedicated to all
animal agriculture programs, including the Nutrient Management:Program.

Maryland’s NutrigntManagement Law'tequires all farms With a gross income of at least $2,500
or eight or more animal unitsithat use chemical fertilizer, slizdge or animal manure to develop
and implement an:NMP. In FY 2014, NMPs*were required for 5,426 regulated farms.

All NMPs must be written by a céftified nutrient management consultant or certified farm
opérator. As of FY2014, 1,261 individuals had passed the Nutrient Management Certification
Examination and hecome certified nutrient management consultants. As of FY2014, 547
farmers had become certified farm operators.

Farmigbs must submit ¢oples of thelrinitial NMPs to MDA, MDA does not approve NMPs when
submitted:but uses submitted NMPsiand on-site updates when conducting farm audits to verify
the NMPsimeet regulatory standards and are being followed. By the end of FY2014, 5,351 out
of 5,426 regulated farms (gpproximately 98.6%) had submitted copies of their initial NMPs to
MDA. In FY2014, MDA jissiigd $3,850 in fines against 11 farmers for failure to file their initial
NMPs

Farmers are required to submit Annual Implementation Reports (AlIRs) to MDA by March 1 each
year. By the end of FY2014, 5,384 out of 5,501 farms eligible for AlRs {approximately 97.9%) had
submitted AlRs. In FY2014, MDA issued $23,250 in fines against 93 farmers for late or missing
AlRs.

MDA conducts on farm audits to verify compliance with Nutrient Management Program
requirements. In FY2014, MDA conducted on-farm audits at 733 out of 5,426 regulated farms
{approximately 13.5%). MDA determined that approximately 66% of farms were in compliance.
MDA issued 211 warnings to correct major violations identified during those on-farm audits and
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documented minor violations to be corrected. In FY 2014, MDA issued 521,450 in fines against
33 farmers who failed to take corrective actions in a timely manner.

7. Maryland’s Nutrient Management Program requires between one and four of the five priority
BMPs.

CAFO/MARD Program

8. In FY2014, MDE had appropriations of $181,936 and had actual expenditures of $502,239 and
approximately 7 FTEs for CAFO/MAFO Program activities.

9. CAFOs, which are defined in Maryland as Medium and Large AFOs that discharge or propose to

discharge, must obtain NPDES CAFQ permit coverage under the General Discharge Permit.
CAFOs also include poultry operations {other than laying hensywith dry manure handling and
100,000 square feet or more of poultry house capacity:

10. MAFO, which are defined as Large CAFOs that do ngt dischiarge or propose to discharge, must
obtain MAFO permit coverage under the General,Discharge Permit. MAFOs also include poultry
operations {other than laying hens) with drysmuniire handling anid less than 100,000 square feet
of poultry house capacity.

11. A medium poultry AFO with chickens {other than laying hens) with dry'manure handling that
does not meet the definition of a CAFO or MAR@ and has:a bultry house capacity between
75,000 square feet and 100,000:5quare feet mustigither suibmit a Certificationigf Conformance
{COC) to MDE or apply for MAFQ permit coverage.

12. As of November 30, 2014, 548 CAFDs wereicovered under the General Discharge Permit, 22
MAFQOs were registered under the General Dischiarge Permit, dind three facilities had submitted

COCs.

13. All CAFOs and MAEOS miust develop and implement eitherid) a comprehensive nutrient
management plan (CNMP) 61 2) an NMP plilsa conservationiplan.

14, MDE conducts compliance ingpections of eaghipermitted CAFO at least once during the permit

term. In FY2014, MDE conducted complianceiinspections at approximately 9% of permitted
CAFOS (51 put of 548 CARQs) and at'approximately; 36% of permitted MAFOs (eight out of 22
MAFOs)

15. Gf the 29 CAFO/MAELI/COC files reviewed by EPA, approximately 55% (16 out of 29 files)
contained an inspectioniteport béetween 2009 through 2014.

16. Of those EAFOs, MAFOs and COC facHlities that were inspected between 2009 and 2014, five had
complianceiissues for whichidocumentation of follow-up correspondence was not present in the
files reviewedby:EPA. Thisincludes one facility that was inspected three months after being
permitted and discovered diiring that inspection to have 14 deficiencies.

17. In FY2014, MDE isstied 24'NOVs with penalties and two Administrative Orders to permitted
CAFOs.
18. In FY2014, MDE responded to four complaints at permitted CAFOs.

19, Maryland’s CAFO/MAFO program requires four of the five priority BMPs.

Marviand's Agviculinrsl Cortainty Program
20. The funding and staffing of Maryland’s Agricultural Certainty Program is unknown since the
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21. A farmer who chooses to participate in Maryland’s Agricultural Certainty Program agrees to
implement an NMP, an SCWQP, and other BMPs that enable the operation to meet the
approved local or Chesapeake Bay TMDL baseline requirements as determined by an analysis
using the MNTT.

22. During that 10-year certification period, the operation is not subject to local and State laws,
regulations, or requirements that are enacted or adopted after the date of certification
regarding the reduction of agricultural sources of nitrogen, phosphorus, or sediment runoff to
meet the Chesapeake Bay TMDL.

23. There are 11 programs specifically listed from which the operation is not exempt, including the
phosphorus management tool regulations

24, Maryland’s Agricultural Certainty Program requires between two and five of the priority BMPs.
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